CHAPTER 9
AMENDMENT I-X

THE BILL OF RIGHTS


The Constitutional Convention unanimously defeated a motion to draw up a bill of rights for the new Constitution.  Why did the framers reject this added protection? (1)

First, the Constitution did contain numerous guarantees, such as trial by jury, and habeas corpus, and prohibitions, such as those against religious tests and impairment of contracts. Second, a national bill of rights was thought to be unnecessary because a bill of rights was already included in most state constitutions. Third, and most important, the framers created a government of specific, limited powers. “Why declare that things shall not be done,” asked Alexander Hamilton, “which there is no power to do?” (2)


Nevertheless, the lack of a formal bill of rights became a rallying cry during the ratification debate and the advocates of the Constitution agreed to add one. (3)


When the first Congress convened in March 1789, Representatives James Madison took charge of the process and quickly got seventeen amendments passed through the House of Representatives, a list that was trimmed to twelve in the Senate. President Washington sent each of the States a copy of the twelve amendments adopted by the Congress. The first two proposed amendments, concerning the number of constituents for each Representative and the compensation of Congressmen, were not ratified. (4)


Ten amendments were ratified by the following States, and the notifications of ratification by the Governors thereof were successively communicated by the President to Congress: New Jersey of November 20th, 1789; Maryland on December 19th, 1789; North Carolina on December 22nd, 1789; South Carolina on January 19th, 1790; New Hampshire on January 25th, 1790; Delaware on January 28th, 1790; New York on February 24th, 1790; Pennsylvania on March 10th, 1790; Rhode Island on June 7th, 1790; Vermont on November 3rd, 1791; and Virginia on December 15th, 1791. With Virginia’s ratification, the process was completed on December 15th, 1791. The States of Massachusetts, Georgia and Connecticut finally ratified these amendments on March 2nd, Marc h 18th and April 19th, 1939, respectively. 


On Wednesday, March 4th, 1789, the Congress of the United States, meeting in New York City, began the amendment process by adopting twelve articles, two of which, as already mentioned, did not become a part of what is referred to as the BILL OF RIGHTS. The Congress presented the following preamble to these articles:


The Conventions of a number of the States having, at the Time of their Adopting the Constitution, expressed a Desire, in Order to prevent Misconstruction or Abuse of its Powers, that further declaratory and restrictive Clauses should be added: And as extending the Ground of public Confidence in the Government, will best insure the beneficent Ends of its institution,


RESOLVED by the Senate and House of Representatives, of the United States of America, in Congress assembled, Two-Thirds of both Houses concurring, That the following Articles be proposed to the Legislatures of the several States, as Amendments to the Constitution of the United States: All, or any of, which Articles, when ratified by Three-Fourths of the said Legislatures, to be valid to all Intents and Purposes, as part of the said Constitution.


Articles in Addition to, and Amendments of, the Constitution of the United States of America, proposed by Congress, and ratified by the Legislatures of the several States, pursuant to the Fifth Article of the original Constitution.


According to many scholars, the above Preamble to the Bill of Rights is the most important section. This Preamble is omitted in most presentations of the Bill of Rights today. It is an important part of the Bill of Rights in that it implies “that the Bill of Rights was to make sure the government knew it was limited to the powers stated in the Constitution, and if it didn’t abide by these powers, the Amendments spell out the Rights of the People the government couldn’t change.” (5)


It is amazing how the people have allowed those in political positions in all three branches of the federal government to completely disregard the words of the Preamble to the Bill of Rights, and to ignore the safeguards that these first ten amendments were designed to provide the several States and the people. Even the modern historians have taken it upon themselves to omit the Preamble to the Bill of Rights. Is it because they do not think the Preamble is important? It would seem so! It states very clearly that the ten amendments following the Preamble are “declaratory and restrictive Clauses”, and that should be added to prevent any misinterpretation or misuse of the powers granted to the federal government under the Constitution. The original thirteen States recognized that the Constitution needed these ten amendments to prevent obliterating those powers specifically reserved for the several States and the people. These ten articles superseded any sections of the Constitution that would interfere with the Rights of the several States and the peoples. In addition, they set the tone (and became an example) for future amendments to follow.


Unfortunately, we cannot blame those in the government for the continuous erosion of the Constitution and the Bill of Rights. We, as citizens and voters, must share the blame by 1) NOT studying as well as UNDERSTANDING what the Constitution and the Bill of Rights guarantees us, and 2) for NOT requiring our representatives to uphold the Constitution and the Bill of Rights. We have allowed those with special interest and personal gratification to tamper with this great document. Too often misguided judges or liberal politicians through clever deception erected interpretations and statutes in direct contradiction to the Bill of Rights, as well as the intent of the Constitution itself. The amendments and their declaratory and restrictive intent can be changed only by due process and the will of the people as prescribed in the Fifth Article of the Original Constitution! The Bill of Rights amendments, being declaratory and restrictive, are separate from all the other amendments. The Bill of Rights restricts the Constitution and the Constitution restricts the powers of government and the States. The deception is that government and the States can interpret all of the Amendments and the Constitution itself, to serve the interest of government and the States. (6)

The mystery is why the several States allowed so many of the later amendments to be passed in the first place. The most damaging (in my opinion) to the States is Article XVII, where they, the States, gave up their power to control the Senate, under Article I, Section 3, Clause 1 of the Constitution. Another case is when the States also ratified the Sixteenth Amendment that created the individual income tax, which subjected the citizenry to the Internal Revenue Service. Where we have erred is in permitting our God Given Rights to be taken away little by little. In fact this is how those in authority have been able to subvert our rights - INCH BY INCH! To prepare soft shell crabs, you first place them in a large pan of cold water where they don’t try to escape. One then turns the heat on and as the water warms up, they simply adjust to the temperature until it is too late, and they die and are ready to eat. This is what is happening to our Constitution.


Just who are those who have watered down our Constitution and the Bill of Rights? Well, many are plain and simply corrupt politicians out to “feather their own nest”; others are socialists with weird ideas who espouses a “tight” central government that would control every aspects of our lives from the cradle to the grave; many are just misguided individuals who follow others with what “sounds” like a good idea; too many are in our colleges and universities who do not teach our republican system of government but their own version of how they believe our government should be; many are wealthy individuals who have a deep sense of guilt because of having so wealth from “ill gotten gains”; and, lastly, but certainly not the least destructive, are those who prey on the poor and needy, using gender, race and cultural differences to gain support by promising things they do not plan to deliver. The practice of “class envy” has no place in a Free Republic!


It must always be remembered that the Bill of Rights was added to the Constitution to satisfy the several States and ensuring them that their rights were safeguarded. The intent, purpose and restriction upon government was also to protect the people from the abuse and usurpation of their Freedom from self serving tyrannical despots and bureaucracies in a central federal government. Those who framed the Constitution remembered only too well those tyrannical despots in the European communities. They or their parents migrated to America to be FREE of such contrivances.


In these ten amendments it is the “safeguards”, NOT “rights” that are spoken to. What follows is a discussion of these amendments and how they were designed to protect the Freedom that we Americans are so fortunate to enjoy.


Article the first (not Ratified): After the first enumeration required by the first Article of the Constitution, there shall be one Representative for every thirty thousand, until the number shall amount to one hundred, after which the proportion shall be so regulated by Congress, that there shall be not less than one hundred Representatives for every forty thousand persons, until the number of Representatives shall amount to two hundred; after which the proportion shall be so regulated by Congress, that there shall not be less than two hundred Representatives, nor more than one Representative for every fifty thousand persons.

Since this first article was not ratified by the several States, it is apparent that the States felt that Article I, Section 2, Clause 3 was adequate in the requirements of “The Number of Representatives shall not exceed one for every thirty Thousand, but each State shall have at least one Representative . . .”


Article the second (Amendment XXVII - Ratified 1992): No law, varying compensation for the services of the Senators and Representatives, shall take effect, until an election of Representatives shall have intervened.

This “delayed ratification” will be discussed in the next chapter on the amendments which follows the first ten amendments.


Article the third (Amendment I): Congress shall make no law respecting an establishment of religion, or prohibit the free expression thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the Government for a redress of grievances.

Amendment I addressed the freedoms of the people to exercise their “God given” rights as far as their individual practice of religion, free speech, free assembly, and the ability to petition the government for compensation or remedy for some injustice. This amendment is also the one that is referred to as “the separation of State and Church”. The Founding Fathers, by making these freedoms the first article, were making it clear that there was never to be a “state church”, with its heard as the President, such as the King was in Great Britain and other European countries. During the reign of Charles II of England, Parliament passed a law that every one over the age of sixteen who attended any meeting for religious worship at which five persons were present besides the household, would be subject to imprisonment, with transportation “beyond seas” for the third offence. During this same period the “Test Act” was passed which required oaths in support of the established religion. Under these laws all nonconformists of whatever religious belief were severely dealt with; and these laws were not repealed until recent times. Those acts hastened the emigration to America, as did this same intolerance in other European countries. The Church of England was very prominent in several of the Colonies and taxes were levied to support the church. It was James Madison and Thomas Jefferson of Virginia that fought against as “established church”, and were able to pass legislation declaring that “any interference by the civil authority with religious opinion is against natural right”. A similar clause failed to be adopted in the Constitution Convention. There was never any intent by the framers of the Constitution to eliminate the expression of religion in any setting, either private or public. The broad interpretation of the courts in this area is in direct violation to their intent. Prayer in public schools, the Ten Commandments displayed in public areas such as our courts, was never to be restricted by the federal government. Article X of the Bill of Rights, as will be commented on later, further stresses that the federal government cannot infringe on the rights of either the States or, and more importantly, the people. The courts have permitted such a broad interpretation of this amendment that they have allowed it to become almost “null and void”. By their rulings they have effectively restricted prayer, the Ten Commandments, or religious expressions in public places. As we have seen in recent times, the highest court in the land has rule that a prayer cannot be spoken even at the beginning of our public school’s sporting events. Where will it end? Only the people hold the answer to this extremely important question.


Freedom of the press was very important to the Founding Fathers, in that they did not want the government to control journalist, as again, in a monarch or dictatorship form of government, where a King, Emperor, or Dictator could do away with anyone who “spoke ill” of him or his policies. Alexander Hamilton, who, as a Federalist, was opposed to including the Bill of Rights, gave the following comments in Federalist 84, page 481:


I go further and affirm that bills of rights, in the sense and to the extent in which they are contended for, are not only unnecessary in the proposed Constitution, but would even be dangerous. They would contain various exceptions to powers, which are not granted; and, this very account, would afford a colorable pretext to claim more than were granted. For why declare that things shall not be done which there is no power to do? Why, for instance, should it be said that the liberty of the press shall not be restrained, when no power is given by which restrictions may be imposed? I will not contend that such a provision would confer a regulating power; but it is evident that it would furnish, to men disposed to usurp, a plausible pretense for claiming that power. They might urge with a semblance of reason that the Constitution ought not to be charged with the absurdity of providing against the abuse of an authority which was not given, and that the provision against restraining the liberty of the press afforded a clear implication that a power to prescribe proper regulations concerning it was intended to be vested in the national government . . .. On the subject of the liberty of the press, as much as has been said, I cannot forbear adding a remark or two: in the first place, I observe, that there is not a syllable concerning it in the constitution of this Sate (New York); in the next, I contend that whatever has been said about it in that of any other state amounts to nothing. What signifies a declaration that “ the liberty of the press shall be inviolably preserved?” What is the liberty of the press? Who can give it any definition which would not leave the utmost latitude for evasion? I hold it to be impracticable; and from this I may infer that is security, whatever fine declaration may be inserted in any constitution respecting it, must altogether depend on public opinion, and on the general spirit of the people and of the government.

One must realize where Hamilton was coming from. He was severely attacked by the press during his appointment as Secretary of the Treasury because of some apparent improprieties under his administration. It created some embarrassment that very well may have cost him the chance of becoming President. There is no doubt that the freedom of the press is essential to the security of the Constitution for the benefit of the people and must be the “watchdog” of those we send to Washington as well as other levels of government. With this “freedom” also must come “responsibility!” The modern members of the media have overstepped the boundaries of responsible journalism. Rather than “reporting” the news and event of the day they have attempted to guide the news and events to suit their own biases. This may be for the purpose of increasing circulation, thus raising the ratings of the TV news programs or enhancing the visibility of a particular newsman or TV anchorperson. Also, many recognize that the majority of the media are very liberal in their political philosophy, and as such use their position to espouse their own philosophy. Of course, under our Constitution everyone has “freedom of speech” under the First Amendment. The problem is that the media uses the “power of the press” to report what they want you and me to hear and believe! In other words, they make the most of their position disguised as defenders of how those in government should carry on their responsibilities as elected officials. It is obvious that the press “gets on the bandwagon” of those in the liberal arena and critical of those conservatives they like to refer to as “the religious right”.  The enormous exposure of many TV personalities places them in the position of “media power”, where individuals are easily swayed by their philosophy of what is taking place on the political scene. According to Bernard Goldberg, by his own admission in his book BIAS is a liberal (page 50), stated on page 124 that when journalists were asked what was their “political orientation”, 61 percent said “liberal” or “moderate to liberal”. He further wrote that “That in the world of media elites, Democrats outnumber Republicans by twelve to one, and liberals out number conservatives by seven to one”. The question is, can these journalist refrain from bringing in their bias to their reporting? They certainly should, but they most certainly do not! (6)

The right to free assembly peaceably is really self-explanatory. The key word here is “peaceably”. In governments that control the right of assembly, there is no freedom. If there were no peaceably assembly, then the right of free speech or religion would not be possible. This right of assembly, along with free speech, does allow those who would attempt to destroy the Constitution the right to express themselves without fear of persecution or prosecution - as repulsive as this might be at times! Fortunately. Those who would like to destroy our way of life under our Constitution are very much in the minority. Supreme Court Justice Thurgood Marshall (1908-1993) stated:


Above all else, the First Amendment means that the government has no power to restrict expression because of its message, its ideas, its subject matter, or its content.

This right already existed in customary law. In the colonial Declaration of Rights of October 19, 1765, it was written “that it is the right of British subjects in these Colonies to petition the King or either House of Parliament”, and in the Declaration of Rights of October 12, 1774, there were complaints that “assemblies have been frequently dissolved, contrary to the rights of the people, when they attempted to deliberate on grievances”. It was further stated, “that all prosecutions, prohibitory proclamations and communications for the same are legal”. It was also declared “their dutiful, humble. Loyal, and reasonable petitions to the Crown for redress have been repeatedly treated with contempt by His Majesty’s ministers of state.”

In the Declaration of Rights submitted by Parliament to William III and Mary II (1689) and accepted by them, it was said that the right to petition the King existed and that the prosecution of petitioners, which had taken place, was illegal. It was considered so valuable by our forefathers that it was protected by this express provision. Assemblies for the discussion of their rights and petitions for the correction of their wrongs had been repeatedly employed by the colonist. (7)


In the Declaration of Independence it states: “In every stage of these expressions we have petitioned for redress in the most humble terms; our repeated petitions have been answered by repeated injury.” When the Constitution was written the right of assemble and petition was preserved in the constitution to the several States.


The people must assembly “peaceable”. Regulations for the preservation of order are not a denial of their rights. Nor can the right to petition be employed for the purpose of visiting malice upon others. The petition must for something within the authority of the body addressed or the petitioners must in good faith believe it to be.

While this First Amendment, and the nine following it, are prohibitions against encroachment upon liberties by the Nation, it was held by the Supreme Court in 1937 that the Due Process Clause of the Fourteenth Amendment, written 
against the States after the Civil War, protects from infringement by a State “the right of the people peaceably to assembly.


Article II: A well regulated Militia, being necessary to the security of a free States, the right of the people to keep and bear Arms, shall not be infringed.

Much is said in the Federalist Papers on the forming of a “well regulated Militia”, but I believe James Madison’s comments in Federalist number 46, page 267, is worth quoting herein:


. . . .Extravagant as the supposition is, let it, however, be made. Let a regulated army, fully equal to the resources of the country, be formed; and let it be entirely at the devotion of the federal government; still it would be going too far to say that the State governments with the people on their side would be able to repel the danger. The highest number to which, according to the best computation, a standing army can be carries in any country does not exceed one hundred part of the whole number of souls; or one twenty-fifth part of the number to bear arms. This proportion would not yield, in the United States, an army of more than twenty-five or thirty thousand men. To these would be opposed a militia amounting to near half a million of citizens with arms in their hands, officered by men chosen from among themselves, fighting for their common liberties and united and conducted by governments possessing their affections and confidence. It may well be doubted whether a militia thus circumstanced could ever be conquered by such a proportion of regular troops. . . .Besides the advantage of being armed, which the Americans possess over the people of almost every other nation, the existence of subordinate governments, to which the people are attached and by which the militia officers are appointed, forms a barrier against the enterprises of ambition, more insurmountable than any which a simple government of any form can admit of. Notwithstanding the military establishments in the several kingdoms of Europe, which are carried as far as the public resources will bear, the governments are afraid to trust the people with arms.

What the Founding Fathers knew all too well was that a government who controlled the militia and without the right for the people to bear arms, would risk losing their freedom. This is why the “right to bear arms” is so important to a free society. Just look around at many of the nations in the world today where there are people living in daily fear of their lives because those in power control the military, and will not hesitate to use this power against the people. There is no freedom in these countries. The argument that is before us today should not be whether “we the people” have the right to bear arms (as the Constitution clearly allows), but how to control those who may possess arms. We currently have sufficient laws on the books, both federal and state, to control the improper use or possession of weapons. What we do not have is a strict enforcement of these laws. Those who have felony records or have mental problems should not be allowed to own weapons. We cannot afford to coddle those individuals who use guns for illegal purposes. A felon, having committed a crime with the use of a gun (or any other lethal weapon) has forfeited his/her right under the Second Amendment. If a known felon is caught with a weapon of any kind he/she should be immediately brought before the court and charged accordingly. It is already against the law for a felon to “bear arms”. Our court system must begin to make it extremely uncomfortable to break the law. The whole bases of our Constitution are that we are a nation of laws, not of men! 


It is definitely true that guns do not kill, but the person who pulls the trigger. However, the press seems to enjoy reporting every murder by the use of a gun. You very seldom read or see on TV when a kitchen knife is used to kill, or a sledge hammer, or a bow and arrow, or a candlestick holder, or whatever is used. It is only the gun that is reported as the villain, not the person who points the weapon and fires it. And, yes, the person that uses the gun is prosecuted for the offense, but the emphasis is almost always on the “gun” not the person using the gun.


Licensing and strict enforcement of existing laws plus mandatory education on the proper use of firearms will reduce the number of homicides. Even with all of this, we will never be able to prevent man’s inhumanity to man. We have had this problem from the very beginning of time when Cain slew Able!


Most Americans today, it seems, believe that the National Guard is the Militia reserved for the States, in the State Constitutions and in the Constitution of the United States. Nothing could be further from the truth. The National Guard did not exist from the beginning of the Republic until 1903, when it was instituted and created by Congress by the Act of January 21, 1903, known by the name of the sponsor as “The Dick Act”. In fact, in 1982, the Senate Judiciary Committee’s Sub-Committee on the Constitution stated in Senate Document 2807:


That the National Guard is not the “Militia” referred to in the Second Amendment, is even clearer today. Congress had organized the National Guard under its power to “raise and support armies” and not the power to “Provide for organizing, arming and disciplining the militia”. The modern National Guard was specifically intended to avoid status as the constitutional militia, a distinction recognized by 10 U.S.C. 311(a).


Title 32 U.S.C. in July 1918 completely altered the definition of the militia and its service; who controls it and what it is. The difference between the National Guard and Regular Army was sweep away, and became a personal pay folder classification only, thus nationalizing the entire National Guard into the Regular Standing Army of the United States.

All the arms, munitions, armament, and equipment of the National Guard is owned and controlled by the federal government, not by “the people” as clearly stipulated in the last phrase of the Second Amendment. The right of the people to keep and bear arms already existed:


. . . .Under any other construction of the amendment relating to the right to bear arms, than that it declare the right to keep and bear arms to be wholly exempt from the power of Congress, the amendment could neither be said to correspond with the desire expressed by a number of the States, nor be calculated to extend the ground of public confidence in the government.

The framers of the Constitution were well aware of the dangers of the tyranny and treason of a run-away governmental bureaucracy and had a very primary reason for the inclusion of the Second Amendment to the Constitution. George Washington’s Address to the 2nd Session, 1st Congress, 1789, had this to say concerning the right of the citizen to keep and bear arms:


Firearms stand next to importance to the Constitution itself. They are the American people’s liberty teeth and keystone under independence. From the hour the Pilgrims landed, to the present day, events, occurrences, and tendencies prove that to ensure peace, security, and happiness, the rifle and pistol are equally indispensable. The very atmosphere of firearms everywhere restrains evil interference - they deserve a place of honor with all that’s good.


George Washington as the Commander of the Continental Army knew of what he spoke. Brave citizens gave of themselves with their rifles and pistols, and freed the new Nation from the tyranny of the British. Without the “right to keep and bear arms” the United States of America might well still be a British colony today.


Thomas Jefferson had this to say about this right:


The strongest reason for the people to retain the right to keep and bear arms is, as a last resort, to protect themselves against tyranny in Government.

It is obvious that the people of this Nation must become aware and, more importantly, to understand what the Second Amendment means to our liberty. Liberty is very fragile and we must be on constant alert to make sure that our government never violates the powers given to it by the Constitution and the Bill of Rights. It is the responsibility of those whom we elect to Congress to assure the people that they will defend the rights guaranteed by the Constitution and the Bill of Rights. And it is this Second Amendment that stands as the guaranty of all other Rights and of the defense of the Constitution.


Article III: No soldier shall, in time of peace be quartered in any house, without the consent of the Owner, not in time of war, but in a manner to be prescribed by law.

There is little doubt that this article was considered necessary to prevent citizen’s property from being confiscated by the militia during either times of peace or war. It singles out the soldier and leads to the next article concerning the right of each person to be secure in his or her home. The Colonial Declaration of Rights of October 19, 1765, makes no mention of a standing army in the Colonies; but that of October 12, 1774, proclaimed “that the keeping of a standing army in these Colonies, in times of peace, without the consent of the legislatures of that Colony in which the army is kept, is against the law”; and an act of Parliament was condemned which required the colonists to provide “suitable quarters for officers and soldiers in His Majesty’s service in North America”. A complaint in the Declaration of Independence against George III was “for quartering large bodies of armed troops among us” and for “keeping among us in times of peace standing armies without the consent of our legislature.” Is it any wonder that the States insisted on the inclusion of Article III of the Bill of Rights?


Article IV: The right of the people to be secure in their persons, house, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.


Article IV was included to guarantee and assure that no person’s rights could be abused without probable cause, and that the appropriate authority must issue a warrant for any search and seizure. Without this process any citizen could be taken into custody for no apparent reason. This article protects the innocent from being unjustly persecuted by any legal authority. It also protects the guilty, since under our system of law a person is innocent until proven guilty.


The protection of this article is not limited to one’s dwelling, but extends to his person and papers. Many cases have arisen, but the courts have invariable held that no vague or general warrant is sufficient and the letter of the Constitution must be closely followed. Even under strict customs’ laws enacted by Congress, the burden of proof is on the claimant seeking to make seizure, and probable cause must be shown for the act; while the stringent acts of Congress regarding internal revenue require that upon issuing of search warrants by the district court and the commissioners of the court the internal revenue must make oath in writing that he has reason to believe and does believe that “a fraud upon the revenue has been and is being committed on or by the use of said premises”. An order of the court requiring a person to produce an invoice of goods for the inspection of government officers and to be offered in evidence against him was held an unconstitutional exercise of authority. An actual entry of the premise is not necessary for a search; a compulsory production of books and papers for use in evidence against the owner of them was said by the Supreme Court to be a violation of the Fourth Amendment; and an Act of Congress requiring a party to produce books and papers, and permitting the Government, in case of his refusal, to assume as true its allegations of what the books and papers contained, was held to be void for conflict with this amendment.


Article V: No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual service in time of War or public danger; nor shall any person be subject for the same offense to be twice put in jeopardy of life or limb; nor shall he be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property without due process of law; nor shall private property be taken for public use, without just compensation.


We do not read our Bill of Rights often enough to fully appreciate the freedoms that we take for granted. Without the guarantee Article V provides, any citizen could be incarcerated without any protection of law. If one is charged with some infraction of the law, no matter how serious, they are guaranteed that they will have a fair and impartial hearing by ones peers and be represented by an attorney as stated in Article VI. Nor can anyone be forced to testify against himself. Under a tyrannical despot a person could be thrown into the dungeon and tortured into a confession even if it were not true. This article keeps the unscrupulous enforcers of the law from doing anything that would infringe upon our freedom without the due process of law. The only exception to the protection granted under this article is those who are in military service. These individuals are governed under the Uniform Code of Military Justice. This is due to the uniqueness or type of discipline needed in time of war and/or public danger.


One cannot be required to testify either directly or indirectly against oneself. Even ones papers and books cannot speak against one. In this particular the Fourth and Fifth Amendments unite for one purpose. “This provision”, says the Supreme Court, “had its origin in a protest against the inquisitorial and manifestly unjust methods of interrogating accused persons which had been obtained in the Continental system and … was not uncommon even in England.” It has been remarked as singular that this provision should have been in the body of the Constitution, as it was already in the constitutions of the several States at the time of the Convention. It was obviously important, however, to the several States that this clarification be made a part of these Bill of Rights.


Due process of law means substantially the same as “the law of the land” as used in the English Petition of Rights in 1628. Indeed, both expressions were linked in that celebrated Petition, which said that no man should be “in any manner destroyed but by the lawful judgment of his peers or by the law of the land.”; and that no man should be “put out of his land or tenements, nor taken imprisoned, nor disinherited, nor put to death, without being brought to answer by the due process of the law.”

In 1855, the Supreme Court of the United States answered the question: What is due process of law? A trial or other legal processing must, in order to give due process, conform (1) to all the guarantees contained in the Constitution, and (2) to all other guarantees that have come to American law through the adoption in this country of any part of the laws of England. This clause preserves for the citizen action by Congress, the President, and the courts, not only the rights enumerated in the Constitution itself, but also those privileges and immunities to which one became entitled through the early adoption and application of English law. The article is a restraint on the legislative as well as on the executive and judicial powers of the government, and cannot be so construed so as to leave Congress free to convert any process into “due process of law” by its mere will.


It was a rule of Roman law that private property could be taken for public use upon the owner being paid as estimated value made by “good” men. The Magna Charta provided that no one could be deprived of his property except by the law of the land or a judgment of his peers.  


Article VI: In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the State and district wherein the crime shall have been committed, which district shall have been previously ascertained by law; to be informed of the nature and cause of the accusation; to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to have the Assistance of Counsel for his defense.

A “speedy” trial is one without unreasonable delay. A trial may not be demanded by the accused before the prosecuting attorney has had time to make preparations, But it was decided by the Supreme Court in 1909 that a man (or woman) might be held by the governor of a State without ant trial at all when his imprisonment as the leader of persons in insurrection was deemed necessary to preserve the peace. 
A complaint in the Declaration of Independence was “for transporting us beyond seas to be tried for pretended offenses”. Hence we have the provision requiring that the accused be tried in the district wherein the crime was committed. This is the second time that this safeguard is asserted. It was clearly stated in the body of the Constitution and is repeated in this amendment.


“To be informed of the Nature and Cause of the accusation” is done in criminal cases by serving upon the accused, as required by an act of Congress, a copy of the indictment by the grand jury. The accused then has adequate time to prepare to meet in court before a petit or trial jury the charges set forth in the indictment. A demand in the Petition of Rights was “that freemen be imprisoned or detained by the law of the land or by due process of law, and not by the king’s special command, without any charge.”


The clause “to be confronted with the Witnesses against him” was framed against the odious practice, which had prevailed in England of taking depositions (written testimony) of witnesses and reading them in court. Not only did the witness against him not confront the accused, but also he was necessarily in these circumstances prevented also from cross-examining them. In addition, the accused was guaranteed under this amendment the assistance of an attorney to represent him in a court of law.


It is my opinion that the court system tends not to adhere too much to this article, in that often the accused does not receive a speedy trial. With all of the “manipulation” that trial lawyers are allowed to present to the court to delay a “speedy and public trial”, the accused may sit in jail for a year or more. At the same time, where there may be good and valid reasons for a brief delay to afford the accused a fair trial, some leeway should be allowed. By not requiring a speedy trial, the courts only clog up the system. This tends to prolong all of the cases before the court and the accused is subject to incarceration longer and longer before he is afforded his “day in court”.


This article is also the basis for the so-called Miranda Law, which requires that the rights guaranteed under this article be read to an accused when he is being arrested or served with a warrant. The accused is told that he has the right of counsel and should he volunteer any statement, what he says may and will be used against him in a court of law. It can be argued that even without the Miranda requirement that the accused still has those rights; and should he confess to the arresting officers, his confession cannot be used in court since he cannot be a witness against himself. I readily admit that I do not have a law degree, but a common sense approach to this article is how the founding fathers meant for this to be approached. Anyone comprehended must be told why he is being arrested and the nature of the crime, or offence, he is being accused of as well as being confronted by any witnesses of the alleged crime. Here again, we see protection of both the innocent and the guilty from improper use in the justice system.


Article VII: In Suits at common law, where the value in controversy shall exceed twenty dollars, the right of trial by jury shall be preserved, and no fact tried by a jury, shall be otherwise re-examined in any Court of the United States, than according to the rules of common law.

This article guarantees the right of a jury trial that exceeds a stated dollar amount. It also states that these rules are (1) the granting of a new trial by the trial court and a hearing before another jury, or (2) a new jury trial ordered by an appellate court for some error committed by the trial court. In brief, no judge of a trial court can substitute his opinion of the facts for that of the jury, nor can an appellate court set aside the jury’s finding and make a final order on its own.
Article VIII: Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual punishment inflicted.

Again, this article is self-explanatory. The bail should be set as to the nature of the crime, and the accused not to bring harm to him or others. If there is justifiable reason to believe that the accused may flee or harm others, then no bail should be set. The Federalist Papers do not comment on what the founding fathers considered “cruel and unusual punishment inflicted” of an accused, but it is safe to believe that there should be no body or mental harm inflicted upon an accused during his incarceration either before, during or after his trial. Of course, the setting of excessive bail can make long imprisonment.


Under the Magna Charta an excessive fine was the penalty or forfeiture, which deprived a man of his “contentment” of his living or ability to pursue his calling or his business. It was declared “a free man shall not be amerced (punished) for a small offense, but only to the degree of the offense; and for a great delinquency, according to the magnitude of the delinquency, saving his contentment.”

Article IX: The enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others retained by the people.

This article is a statement of the rule of construction that an affirmation in particular cases implies a negation in all others.  The amendment indicates that the National Government is one of delegation and enumerated powers and that the powers named (with the necessarily implied powers) are all that the United States possesses or may presume to exercise. A step beyond the enumeration is unconstitutional and void, and possible cause for impeachment for treason.

Here the founding fathers wanted to make certain that the rights as guaranteed by the Constitution can never be taken away from the people. My personal feeling is that the courts, especially the Supreme Court, as well as many of the lower federal courts, have violated this article. The modern court during much of the 20th century has taken upon itself to “make laws” rather than what the founders intended, which was to interpret the law based on the Constitution. The federal government has many restrictions within the Constitution as what can or cannot be done by the three branches of government. Yet the clouds of apathy allow our elected officials to thwart what the Constitution permits as to how they are to govern this nation. Of course, how can any elected official who has no respects for the original meaning of the Constitution when “we the people” are guilty of sending them back to Washington time after time after time! It is the responsibility of the people to hold these officials to their oath of office, which is to “PROTECT AND DEFEND THE CONSTITUTION OF THE UNITED STATES, SO HELP ME GOD.


Article X: The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.

The Supreme Court has stated, “The reservation to the States respectively can only mean the reservation of the Sovereignty which they respectively possessed before the adoption of the Constitution of the United States and which they had not parted from by that instrument. And any legislation by Congress beyond the limits of the power designated would be trespassing upon the rights of the States or the People, and would not be the supreme law of the land, but null and void.”  (See The Constitution For the United States, Its Sources and Its Application - “Bill of Rights” Amendments Proposal and Discussion. Library of Congress.)


Thomas Jefferson wrote in 1823: “I ask for no straining of words against the General Government, nor yet against the States. I believe the States can best govern over home concerns and the General Government over the foreign ones. I wish, therefore, to see maintained that wholesome distribution of powers established by the Constitution for the limitation of both, and never to see offices transferred to Washington.” What would Jefferson have to say today if he saw the vast power that the States and the people have allowed the General Government to have? The “distribution” of powers between the General Government and the States has become so eroded that Jefferson would hardly recognize the unique document he and the other founders gave us.


In Federalist (No. 18, page 96), Madison had expressed the view of the other party; He reviewed fully the Amphityonic Council of ancient Greece to show that “It emphatically illustrates the tendency of federal bodies rather to anarchy among the members than to tyranny in the head.”

In 1911, discussing also the un-surrendered powers of the States, the Supreme Court used this language:


“Among the powers of the States not surrendered - which power therefore remains with the States - is the power to so regulate the relative rights and duties of all within its jurisdiction so to guard the public moral, the public safety, and the public health, as well as to promote the public convenience and the common good.”

Upon reading the above, the question might be to ask the present Supreme Court members if they have ever read what their colleagues in 1911 wrote?


Article X is my favorite article in the Bill of Rights! It is my opinion that the States have allowed the federal government to usurp the rights of the States. This amendment and the preceding one (Article IX) disclosed the widespread fear that the National Government might, under the pressure of the supposed general welfare, attempt to exercise powers that had not been granted. The founding fathers never intended for the federal government to interfere with every aspect of our lives. There are many examples of this, but a few will be mentioned here, with further discussion in a later chapter. Article I, Section 3 of the Constitution states as follows:


The Senate of United States shall be composed of two Senators from each State, chosen by the Legislature thereof, for six Years; and each Senator shall have one vote. (Emphasis added.)


The change in this section was as follows (Amendment XVII):


The Senate of the Unites States shall be composed of two Senators from each State, elected by the people thereof, for six years and each Senator shall have one vote. (Emphasis added)


The amendment to the Constitution under Article XVII, proposed by the Congress May 15, 1912, and proclaimed adopted May 31, 1913, changed the election by the States of their two Senators to being elected by the people of each State. This, in effect, abolished States Rights, and further gave more power to the central government in Washington. The founding fathers realized in their wisdom that the States must be able to govern themselves freely in matters that have no bearing on those powers granted to the federal government. The most perfect example of this lies in the education of our children. Congress has taken away from the States the right of the local communities to establish that educational system which best suits their needs. This has diminished the quality of education throughout the nation to the extent that we now have children who aren’t able to read, write or so simple math. Because of this, too many grow up without the ability to obtain jobs and properly take care of themselves, much less a family. Indeed this is one of the goals of the liberal and socialistic elite in this country. In order to control the continued growth of the central government, and thus create more power, they must control what is being taught to our youth.


The last example is the change in the wording, and thereby the meaning of Article I, Section 8, Clause 1, that reads as follow:


The Congress shall have the Power To lay and collect Taxes, Duties, Imposts and Excises, to pay the Debts and provide for the common Defence (Defense) and general Welfare of the United States; but all Duties, Imposts and Excises shall be uniform throughout the United States.

Article XVI of the Amendments to the Constitution, as proposed by Congress July 31, 1909, and proclaimed adopted February 25, 1913, changed the above Article as follows:


The Congress shall have power to lay and collect taxes from whatever source derived, without apportionment among the several States, and without regard to any census or enumeration, (Emphasis added.)


As Article XVII took power from the States, Article XVI increased the power of the federal government by allowing the Congress to introduce the personal income tax. From that day on the federal government had extreme power over the people of this Republic. This was a power that was never intended by the founding fathers. This will be discussed in more detail under that section that deals with this article.


This concludes the discussion of the first Ten Amendments to the Constitution of the United States, as referred to as the Bill of Rights. Every citizen of these United States should become totally familiar with these ten amendments. They were meant to protect each of us from total control and abuse by a powerful central government. Each State should retain ALL of the Powers that the Constitution intended, as well as those Powers retained by the People. More will be written on this in later Chapters.

Notes:

(1) Credited to Matthew Spalding who edited The Founders’ Almanac, The Heritage Foundation, 214 Massachusetts Avenue NE, Washington, DC 20002-4999.

(2) Ibid.

(3) Ibid.

(4) The Constitution for the United States, Its Sources and Its Applications - Bill of Rights, www.barefootworld.net.

(5) Ibid.

(6) BIAS, A CBS Insider Exposes How the Media Distorts the News, by Bernard Goldberg.

(7) The Constitution for the United States, Its Sources and Its Applications - Bill of Rights, www.barefootworld.net.

