CHAPTER 7

We lay it down as a foundation, that laws, to be just, must give a reciprocation of right; that, without this, they are mere arbitrary rules of conduct, founded in force, and not in conscience. Thomas Jefferson, Notes on the State of Virginia, 1782.

ARTICLE VI OF THE CONSTITUTION


Clause 1: All Debts contracted and Engagements entered into, before the Adoption of this Constitution, shall be as valid against the United States under this Constitution, as under the Confederation. 


Concerning Clause 1, Madison wrote this is Federalist #43, page 246:


This can only be considered as a declaratory proposition; and may have been inserted, among other reasons, for the satisfaction of the foreign creditors of the United States, who cannot be strangers to the pretended doctrine that a change in the political form of civil society has the magical effect of dissolving its moral obligations.


Among the lesser criticisms, which have been exercised on the Constitution, it has been remarked that the validity of engagements ought to have been asserted in favor of the United States, as well as against them; and in the spirit which usually characterizes little critics, the omission has been transformed and magnified into a plot against the national rights. The authors of this discovery may be told what few others need to be informed of, that as engagements are in their nature reciprocal, an assertion of their validity on one side necessarily involves a validity on the other side; and that as the article is merely declaratory, the establishment of the principle in one case is sufficient for every case. They may be further told that every constitution must limit its precautions to danger that are not altogether imaginary; and that no real danger can exist that the government would dare, with or even without this constitutional declaration before it, to remit the debts justly due to the public on the pretext here condemned.


It is clear from the wording of this short clause and the long dissertation by Madison that the new Union under the new Constitution would honor all debts and engagements that were entered into under the Confederation. Madison also made it clear that this would be the only proper and moral direction for the new government under the Constitution to pursue establish its credibility as a new and sovereign nation.


Clause 2: This Constitution, and the Laws of the United States which shall be made in Pursuance thereof, and all Treaties made, or which shall be made, under the authority of the United States, shall be the supreme Law of the Land; and the Judges in every State shall be bound thereby, and Thing in the Constitution or Laws of any State to the Contrary notwithstanding.


On this clause, Hamilton, in Federalist #33, page 172, wrote:


But it is said that the laws of the Union are to be the supreme law of the land. What inference can be drawn from this, or what would they amount to, if they were not to be supreme? It is evident they would amount to nothing. A LAW, by the very meaning of the term, includes supremacy. It is a rule, which those to whom it is prescribed are bound to observe. This results from every political association. If individuals enter into a state of society, the law of that society must be the supreme regulator of their conduct. If a number of political societies enter into a larger political society, the laws, which the latter may enact, pursuant to the powers entrusted to it by its constitution, must necessarily be supreme over those societies, and the individuals of whom they are composed. It would otherwise be a mere treaty, dependent on the good faith of the parties, and not a government, which is only another word for POLITICAL POWER AND SUPREMACY. But it will not follow from this doctrine that acts of the larger society, which are not pursuant to its constitutional powers, but which are invasions of the residuary authorities of the smaller societies, will become the supreme law of the land. These will be merely acts of usurpation, and will deserve to be treated as such. Hence we perceive that the clause, which declares the supremacy of the laws of the Union, like the one we have just before considered, only declares a truth, which flows immediately and necessarily from the institution of a federal government. It will not, I presume, have escaped observation that it expressly confines this supremacy to laws made pursuant to the Constitution; which I mention merely as an instance of caution in the convention; since that limitation would have been to be understood, though it had not been expressed.


Though a law, therefore, for laying a tax for the use of the United States would be supreme in its nature and could not legally be opposed or controlled, yet a law for abrogating or preventing the collection of a tax laid by the authority of a State (unless upon imports and exports) would not be the supreme law of the land, but a usurpation of power granted by the Constitution. As far as an improper accumulation of taxes on the same object might tend to render the collection difficult or precarious, this would be a mutual inconvenience, not arising from a superiority or defect of power on either side, but from a superiority or defect of power on either side, but from an injudicious exercise of power by one or the other in a manner equally disadvantageous to both. It is hoped and presumed, however, that mutual interest would dictate a concert in this respect, which would avoid any material inconvenience. The inference from the whole is that the individual States would, under controllable authority to raise revenue to any extent of which they may stand in need, by every kind of taxation, except duties on imports and exports. It will be shown in the next paper that this concurrent jurisdiction in the article of taxation was the only admissible substitute for an entire subordination, in respect to this branch of power, of the State authority to that of the Union.


Clause 3: The Senators and Representatives before mentioned, and the Members of the several State Legislatures, and all executive and judicial Officers, both of the United States and of the several States, shall be bound by Oath or Affirmation, to support this Constitution; but no religious Test shall ever be required as a Qualification to any Office or public.


It seems clear from what Hamilton is saying that the articles of the Constitution are the supreme law of the land and that all members of the society who have entered into this Union would be completely bound by these articles. It is also clear that the federal government could not overstep the powers, which have been granted by the several States as supreme to these States. The case in point by Hamilton was that the States had the right to impose taxes on the citizens of a particular State, but the Congress was only authorized to do what was written in Clause 1, Section 8, of Article I. This was to “lay and collect Taxes, Duties, Imposts and Excises”. This, again, is why many believe that the XVI amendment is unconstitutional, since the Congress does not have the “power to lay and collect taxes on incomes, from whatever source derived.”


What is believed to be the intent of Clause 2 is to distinguish between the powers allotted to the federal government and those that were guaranteed to the several States. This distinction was almost obliterated with the passing of the XVII amendment that took away the right of each State to appoint the two Senators to represent them (the State, and thereby the people) in the Congress. There is no argument in a civilized society that there must be laws and that they must be obeyed. There is no doubt that the articles of the Constitution guarantees that all of the laws of the land will be just and fair to all its citizens.

