 CHAPTER 6

The basis of our political systems is the right of the people to make and to alter their Constitutions of Government. But the Constitution, which at any time exists, ‘till changed by an explicit and authentic act of the whole People is sacredly obligated upon all. George Washington, Farewell Address, September 19, 1796.


The zeal for attempts to amend . . . Must abate in every man who is ready to accede to the truth of the following observations of a writer equally solid and ingenious: “The judgments of many must unite in the work; EXPERIENCE must guide their labor; TIME must bring it to perfection, and the FEELING of inconvenience must correct the mistakes which they inevitably fall into their first trials and experiments.” Hamilton, Federalist #85, page 494. (1)

ARTICLE V OF THE CONSTITUTION


The Congress, whenever two-thirds of both Houses shall deem it necessary, shall propose Amendments to this Constitution, or on the Application of the Legislature of two-thirds of the several States, shall call a Convention for proposing Amendments, which, in either Case, shall be valid to all Intents and Purposes, as Part of this Constitution, when ratified by the Legislatures of three-fourth of the several States, or by Conventions in three-fourth thereof, as the one or the other Mode of Ratification may be proposed by the Congress; Provided that no Amendment which may be made prior to the Year One thousand eight hundred and eight shall in any Manner affect the first and fourth Clauses in the Ninth Section of the first Article; and that no State, without its Consent, shall be deprived of its equal Suffrage in the Senate.

Madison in Federalist #39, page 214, in differentiating the Constitution as being “National” or “Federal” had this to say regarding this Article that dealt with Amendments:


If we try the Constitution by its last relation to the authority by which amendments are to be made, we find it neither wholly national nor wholly federal.  Were it wholly national, the supreme and ultimate authority would reside in the majority of the people of the Union; and this authority would be competent at all times, like that of a majority of every national society to alter or abolish its established government. Were it wholly federal, on the other hand, the concurrence of each State in the Union would be essential to every alteration that would be binding on all. The mode provided by the plan of the convention is not founded on either of these principles. In requiring more than a majority, and particularly in computing the proportion by States, not by citizens, it departs from the national and advances towards the federal character; in rendering the concurrence of less than the whole number of States sufficient, it loses again the federal and partakes of the notional character.


The proposed Constitution, therefore, even when tested by the rules laid down by its antagonists, is, in strictness, neither a national or federal Constitution, but a composition of both. In its foundation it is federal, not national; in the sources from which the original powers of the government are drawn, it is partly federal and partly national; in the operation of these powers, it is national, not federal; in the extent of them, again, it is federal, not national; and finally in the authoritative mode of introducing amendments, it is neither wholly federal nor national.


What is perfectly clear is that Article V has devised a method by which the Constitution can be changed, but not without very serious deliberation and process. The requirement that it takes two-thirds of both Houses of Congress to propose an amendment, or by application, two-thirds of the Legislatures of the several States to call a Convention, is proof that Madison and the other Founding Fathers did not intend for the document to be easily changed. Even after such a Convention, the Ratification process still requires three-fourth of the States to approve an amendment.


What has happened over the pass century is that rather than following the rules for amendments as set by the Constitution in Article V, the Supreme Court, as well as the Executive and Legislative Branches, have established laws that were never intended to become laws, or even enforced by the federal government. What has transpired have been rulings by the highest court that “made laws” rather than “interpret” the Constitution. This, as pointed out in the discussion of Article IV was, and is, primarily due to almost complete domination of our elected officials by members of the legal profession. (Of course, we as citizens who elect our representatives must bear the responsibility of those we elect.) Along with this domination by this one element of our society, there are minority groups that support the efforts by these elected members of the legal profession. There is nothing anywhere in the Constitution that states what vocation or occupation, as elected official must have. However, it is certainly implied that citizens of all types may seek an elected office. Further, by the nature of the signers of the Constitution, let it be recognized that no one segment of the society was “in control”. Of the 38 signers, twenty were lawyers and eighteen were in other occupations such as merchants, planters, printer, banker, physician and clergy. However, even though there were more lawyers (by two) that signed the Constitution, those men of the law, at that time, were more patriots than lawyers. They knew and understood the tyranny of those countries, mainly in Europe, where true freedom was not the norm. They realized that they had embarked on a great adventure that would guarantee every citizen the life that freedom offered. It seems that the lawyers who hold office today are either there either for their own gratification or to espouse an agenda that does not follow the articles of the Constitution. Both Hamilton and Madison, both lawyers, incidentally, warned us time and again about those who would try and corrupt the Constitution.


Hamilton in Federalist #85, page 492-493, gives the following concerning Article V:


It appears to me susceptible of absolute demonstration that it will be far more easy to obtain subsequent than previous amendments to the Constitution. The moment an alteration is made in the present plan it becomes, to the purpose of adoption, a new one, and must undergo a new decision of each State. To its complete establishment throughout the Union it will therefore require the concurrence of thirteen States. If, on the contrary, the Constitution proposed should once be ratified by all the States as it stands, alterations in it may at any time be effected by nine States. Here, then, the chances are as thirteen to nine in favor of subsequent amendment, rather than of the original adoption of an entire system.


This is not all. Every Constitution for the United States must inevitably consist of a great variety of particulars in which thirteen independent States are to be accommodated in their interest or opinions of interest. We may of course expect to see, in any body of men charged with its original formation, very different combinations of the parts upon different points. Many of those who form a majority on one question may become the minority on a second, and an association dissimilar to either may constitute the majority on a third. Hence, the necessity of molding and arranging all the particulars which are to compose the whole in such a manner as to satisfy all the parties to the compact; and hence, also, an immense multiplication of difficulties and casualties in obtaining the collective assent to a final act. The degree of that multiplication must evidently be a ratio to the Number of particulars and the number of parties.


But every amendment to the Constitution, if once established, would be a single proposition, and might be brought forward singly.  There would then be no necessity for management or compromise in relation to any other point - no giving or taking. The will of the requisite number would at once bring the matter to a decisive issue.  And consequently, whenever nine, or rather ten States, were united in the desire of a particular amendment, that amendment must infallibly take place. There can, therefore, be no comparison between the facility of affecting an amendment and that of establishing, in the first instance, a complete Constitution.


In opposition to the probability of subsequent amendments, it has been urged that the persons delegated to the administration of the national government will always be disinclined to yield up any portion of the authority of which they were once processed. For my own part, I acknowledge a thorough conviction that any amendment, which may, upon mature consideration, be thought useful, will be applicable to the organization of the government, not to the mass of its powers; and on this account alone I think there is no weight in the observation just stated. I also think there is little weight in it on another account. The intrinsic difficulty of governing THIRTEEN STATES at any rate, independent of calculations upon an ordinary degree of public spirit and integrity will, in my opinion, constantly impose on the national rulers the necessity of a spirit of accommodation to the to the reasonable expectations of their constituents. But there is yet a further consideration, which proves beyond the possibility of doubt that the observation is futile. It is this: that the national rulers, whenever nine States concur, will have no option upon the subject. By the fifth article of the plan, the Congress will be obliged “on the application of the legislatures of two-thirds of the States (which at present amount to nine), to call a convention for proposing amendments which shall be valid, to all intents and purposes, as part of the Constitution, when ratified by the legislatures of three-fourths thereof”. The words of this article are peremptory. The Congress “shall call a convention.” Nothing in this particular is left to the discretion of that body. And of consequence all declamation about the disinclination to a change vanishes in air.


Besides the original ten amendments to the Constitution (known as the Bill of Rights) there have been seventeen amendments to the Constitution. Since Article XI was proposed in 1794 and ratified in 1798, it has taken 207 years for these amendments to be added to the Constitution. Article XVIII, which was proposed in 1917 and ratified in 1919, was repealed in 1933. This was the Prohibition Law against the manufacture, sale or transportation of intoxicating liquors. This is proof that Article V of the Constitution works as the Founders envisioned when the citizens object to an amendment that is not considered within the powers of the federal government under the Constitution. 


It is interesting to note those articles that were either contested, un-ratified or ruled inoperative. The first of these was proposed in 1810 and “probably ratified” in 1819, but was not added as an amendment that stated:


If any Citizen of the United States shall accept, claim, receive or retain any Title of Nobility or Honor, or shall, without the Consent of Congress, accept and retain any present, Pension, Office of Emolument of any kind whatever, from any Emperor, King, Prince or foreign Power, such Person shall cease to be a Citizen of the United States, and shall be incapable of holding ant Office of Trust or Profit under them, or either of them.


This, of course, is addressed under Article 1, Section 9, Clause 8, which specifically prohibited any Title of Nobility from whatever source. What this clause did not cover that the proposed amendment added was “such Person shall cease to be a Citizen of the United States”.


In 1861 a proposed article that was actually signed by President Lincoln went ungratified. It was Article XIII, and read as follows:


No amendment shall be made to the Constitution which will authorize or give to Congress the power to abolish or interfere, within any State, with the domestic institutions thereof, including that of persons held to labor or service by the laws of said State.


The several States may have thought that this infringed on Article X of the Bill of Rights, that protected the “Powers not specifically delegated by the Constitution to the United States, nor prohibited by it to the States, are reserved to the States respectively, or to the people.”


Article XIV was Proposed in 1866 and ratified Under Duress in 1868. This article has five sections and the subject matter of each were as follows:


Section 1: Creates US citizens with protected privileges and immunities; States must guarantee due process and equal protection of law.


Section 2: Altered the apportionment of Representatives.


Section 3: Rebels may not hold US office unless 2/3 of both Houses approve.


Section 4: US debt may not be questioned; Confederate States of America debt repudiated.


Section 5: Gives Congress the power to enforce this article.


It is easy to see why this article was ratified under duress. The entire amendment makes very interesting reading and will be discussed further under that section that covers all twenty-seven amendments, Chapters 9 and 10.


Article XVI was Proposed in 1909 and “Questionably” Ratified in 1913. This is the infamous amendment that created the power of Congress to “lay and collect taxes on incomes, from whatever source derived, without apportionment among the several States, and without regard to any census or enumeration”. This amendment’s very unconstitutionality should be “questioned” also. It flies right in the face of Article I, Section 8, Clause 1, that states: The Congress shall have the Power To lay and collect Taxes, Duties, Imposts and Excises, to pay the Debts and provide for the common Defense and general Welfare of the United States; but all Duties, Imposts and Excises shall be uniform throughout the United States. What makes this article “questionable” is the addition of the words “on incomes, from whatever source derived”. This was the beginning of the Internal Revenue Service to collect taxes from each and every citizen of the United States. This amendment is, in my opinion, clearly unconstitutional, and was sold at the time as a necessity to pay for World War I. However, since no such language was included in the article to repeal it once WWI was paid for, this article has been a nemesis to the citizens of this nation ever since. This article will also be discussed in much more detail under the chapters on amendments.  


Article XVII was Proposed in 1912 and Ratified in 1913. This article most likely unconstitutional also, took from the several States the power to appoint the two Senators from each State as guaranteed in Article I, Section 3, Clause 1 of the Constitution. This, in effect, was the end of “States Rights”. Once the States had no voice in the Congress their voice was forever quieted. One of the strongest guarantees of the Constitution was the balance of Power between the federal government and the several States. This amendment changed this balance. 

In 1926 another article was proposed but not ratified:


Section 1: The Congress shall have power to limit, regulate, and prohibit the labor of persons under eighteen years of age.


Section 2: The power of the several States is unimpaired by this article except that the operation of State laws shall be suspended to the extent necessary to give effect to legislation enacted by Congress.


Fortunately the Constitution worked and the States refused to ratify this proposed article as this power was reserved to the States under Article X of the Bill of Rights. By not ratifying this proposal, the States and thereby the people reserved these powers to themselves. It is noteworthy that all the States have laws that restrict the labor of children.


In 1972 the following article was proposed, but it expired not ratified in 1982 when it failed to get the required three-fourths of the State legislatures approval. This was the so-called “equal rights for women” amendment. It read as follows:


Section 1: Equality of rights under the law shall not be denied or abridged by the United States or by any State on account of sex.


Section 2: The Congress shall have the power to enforce, by appropriate legislation, the provisions of this article.


Section 3: This amendment shall take effect two years after the date of ratification.


This is called an Inoperative Article since it went un-ratified after a reasonable length of time. The reason that this proposal was never ratified was because the Constitution already gave every citizen equal rights under the law regardless of sex. When the Constitution used the term citizen it referred to all native-born and naturalized individuals whether they were male or female, white, black or any other race. The Bill of Rights was added for this purpose—to guarantee that every one can enjoy the rights under a free society. If anyone is discriminated against they have the relief provided by the courts that uphold the laws under the Constitution.


Another Inoperative Article was proposed in 1978 and expired un-ratified in 1985. This article, if it had been ratified, would have made the District of Columbia (Washington, DC) our 51st State. Section 4 of the proposed article stated: This article shall be inoperative, unless it shall have been ratified as an amendment to the Constitution by the legislatures of three-fourths of the several Sates within seven years from the date of its submission. The Constitution once again worked on a ridiculous proposal. It is beyond belief that such a proposal was ever offered which would actually carve a ten square mile area out of the States of Maryland and Virginia to make a separate State.


Article XXVII was originally proposed in 1789 but was not ratified until 1992. This was the Article the second of the Bill of Rights. At the time of the adoption of the Bill of Rights, only ten of the twelve amendments offered were ratified to become part of the Constitution. This was in the “Congress of the United States begun and held at the City of New York, on Wednesday the Fourth of March, one thousand seven hundred and eighty nine”. (2) This Article the second (to become Article XXVII) read as follows:


No law, varying the compensation for the services of the Senators and Representatives, shall take effect, until an election of Representatives shall have intervened.


Article the first has never been ratified. It had to do with an attempt to amend Article 1, Section 2, Clause 3. This clause had to do with the apportionment of Representatives.

The amount of time spent with Article V is done to impress the reader with procedures, which must be followed to make changes in the Constitution. The writers of this document were determined to make it difficult to amend that which cost hours of long, hard deliberation. What they could not foresee was how unscrupulous men in positions of power could be in circumventing the letter and meaning of the Constitution. These thirty-eight signers were men of honor and principle, and maybe because of this, they were naïve enough to believe that all men entrusted with the mantle of government would be just as honorable as they. Were these great Patriots and Statesmen unequaled in their love of this new nation that they were molding? Have the citizens of this nation forgotten what these brave men gave to us? Benjamin Franklin is reported to have been asked by a lady, after leaving the Constitutional Convention, “Well, Doctor, what have we got, a republic or a monarchy?” His answer was, “A Republic, if you can keep it!”. (3) That statement reflects only too well that man has a way of destroying that which he prizes the most...FREEDOM. One only has to study the history of the world to understand his warning. Article V is our one remaining hope to recapture the true meaning of the Constitution. However, it probably won’t be the full time politician that will bring this about. More politicians than not appear to have one interest and one interest alone - that of getting reelected! This may be the reason many feel the Constitution should be amended to mandate term limits. I say the Constitution does give the people the power to turn the “rascals” out and send them packing back home. It is called the election process. As individual voters we can come together and say to these professional politicians, “enough is enough!”. The voters, and those who choose not to vote, have only themselves to blame for this present situation that exists in the Congress, and I might add, even in our State legislatures. No, this is not a call for “term limits”. The Constitution already gives the people the power to change the Congress if they are not doing their job. Every two years we have the power to speak our minds and bring fresh ideas to the House of Representatives. Likewise, every six years we have the power to do the same in the Senate. (The best was to return the Senate back to the States and to the people is to repeal the XVII amendment.) 


Also, allegiance to a particular political party and voting for an individual solely because one is a Republican, Democrat, or Independent just does not “cut it” IF that individual is not worthy of the position he/she is seeking. Rather might we ask our candidates for election: “What are your beliefs about the Constitution?” Are they willing to uphold the Constitution as they swear to do once they are elected? If not, it is up to us to use the power of the ballot box to vote them out!

NOTES:

(1) Hume’s Essays, Vol. 1 page 128: The Rise of Arts and Sciences.

(2) From the Title of the Preamble of the 1789 Congress. See page 86.

(3) From The Founders’ Almanac, Page 199, The Heritage Foundation.

