CHAPTER 5

Let justice be done through the heavens should fall. John Adams, letter to Elbridge Gerry, December 5, 1777.


The Best and only safe road to honor, glory, and true dignity is justice. George Washington, letter to Marquie de Lafayette, September 30, 1779.


Equal and exact justice to all men, of whatever persuasion, religious or political. Thomas Jefferson, First Inaugural Address, March 4, 1801.

ARTICLE IV OF THE CONSTITUTION



SECTION 1. Full Faith and Credit shall be given in each State to the public Acts, Records, and judicial Proceedings of every other State. And the Congress may by general Laws prescribe the Manner in which such Acts, Records and Proceedings shall be proved, and the Effect thereof.


James Madison, in Federalist #42 (page 239), had this to add to this Section:


The power of prescribing by general laws the manner in which the public acts, records, and judicial proceedings of each State shall be proved, and the effect they shall have on other States, is an evident and valuable improvement on the clause relating to this subject in the Articles of Confederation. The meaning of the latter is extremely indeterminate, and can be of little importance under any interpretation, which it will bear. The power here established may be rendered a very convenient instrument of justice, and be particularly beneficial on the borders of contiguous States, where the effects liable to justice may be suddenly and secretly translated in any stage of the process within a foreign jurisdiction.


 SECTION 2. Clause 1: The Citizens of each State shall be entitled to all Privileges and Immunities of Citizens in the several States.


Clause 2: A Person charged in any State with Treason, Felony, or other Crime, who shall flee from Justice, and be found in another State, shall on Demand of the executive Authority of the State from which he fled, be delivered up, to be removed to the State having Jurisdiction of the Crime.

Clauses 1 and 2 deals with how citizens of each State should be treated in cases where they might be charged with Treason, Felony, or other Crimes. It includes how those who flee from justice, and found in another State, will be delivered back to that State in which the citizen fled. In Federalist #80 (page 446), Hamilton made the following comments:


It may be esteemed the basis of the Union that “the citizens of each State shall be entitled to all privileges and immunities of citizens of the several States”. And if it be a just principal that every government ought to possess the means of executing its own provisions by its own authority it will follow that in order to the inviolable maintenance of that equality of privileges an d immunities to which the citizens of the Union will be entitled, the national judiciary ought to preside in all cases in which one State or its citizens are opposed to another State or its citizens. To secure the full effect of so fundamental provision against all evasion and subterfuge, it is necessary that its construction should be committed to that tribunal which, having n o local attachments, will be likely to be impartial between the different States, and their citizens and which, owing its official existence to the Union, will never be likely to feel any bias inauspicious to the principals on which it is founded.

Clause 3: No Person held to Service or Labour (Labor) in one State, under the Laws thereof, escaping into another, in Consequence of any Law or Regulation therein, be discharged from any such Service or Labour, but shall be delivered up on Claim of the Party to whom such Service or Labour may be due.

(NOTE: This clause has been affected by amendment XIII, adopted December 18, 1865. This amendment stated that “Neither slavery nor involuntary servitude, except as punishment for crime whereof the party shall have been duly convicted, shall exist within the United States, or any place subject to their jurisdiction”.)


It has already been pointed out in the NOTE above that Clause 3 was amended under Article XIII of the amendments. This was, of course, the “official” ending of slavery in the United States. That amendment was not really necessary since Clause 3 and Section 9; Clause 1 ended the practice of slavery in 1808 (see page 27). It can only be assumed that the Congress felt that Clause 1 of Section 9 needed clarification.


SECTION 3. Clause 1: New States may be admitted by the Congress into the Union; but no new States shall be formed or erected within the Jurisdiction of any other State; nor any State be formed by the Junction of two or more States, or Parts of States, without the Consent of the Legislatures of the States concerned as well as of the Congress.


Clause 2: The Congress shall have power to dispose of and make all needful Rules and Regulations respecting the Territory or other Property belonging to the United States; and nothing in this Constitution shall be so construed as to Prejudice any Claim of the United States, or of any particular State.


The Constitution in Section 3 outlined how future States would be admitted into the Union. The Congress is given the power to approve the forming of such new States. At the time of the writing of this document this was of great concern to the framers since the original number of States were only thirteen, and the vast expansion of the territory to the west presented the potential of the addition of future growth of the Union. The last two States admitted into the Union were Alaska and Hawaii. They were both admitted in 1959, and became the 49th and 50th State. In Federalist #43 (page 241), Madison wrote:


In the Articles of Confederation, no provision is found on this important subject. Canada was to be admitted of right, on her joining in the measures of the United States; and the other colonies, by which were evidently meant the other British colonies, at the discretion of nine States. The eventual establishment of new States seems to have been overlooked by the compilers of that instrument. We have seen the inconvenience of this omission and the assumption of power into which Congress have been led by it. With great propriety, therefore, has the new system supplied the defect? The general precaution that no new States shall be formed without the concurrence of the federal authority and that of the States concerned is consonant to the principals, which ought to govern such transactions. The particular precaution against the erection of new States, by the partition of a State without its consent, quiets the jealousy of the larger States; as that of the smaller is quieted by a like precaution against a junction of States without their consent.

SECTION 4. The United States shall guarantee to every 

State in this Union a Republican Form of Government, and shall protect each of them against Invasion; and on Application of the Legislature, or of the Executive (when the Legislature cannot be convened) against domestic Violence.

This Section may contain the most powerful statement in the Constitution. Without reservation Section 4 “guarantees to every State in this Union a Republican Form of Government”. Before one can understand what is guaranteed it is necessary to know what a Republican Form of Government is. According to Merriam-Webster’s Collegiate Dictionary a Republic is:


1a(1):
A government having a chief of state who is not a monarch and who in modern times is usually a president.


1a(2): 
A political unit (as a nation) having such a form of government.


1b(1):
A government in which the supreme power resides in a body of citizens entitled to vote and is exercised by elected officers and representatives responsible to them and governing according to law.


1b(2):
A political unit (as a nation) having such a form of government.


Therefore, there should be no question to anyone who has read and understands the Constitution that the United States of America is Federal Union, a “representative form of government”. This means that the citizens of the several States are empowered and, in fact, required to elect those who wish to “represent” them in the Congress, as well as who will be their President. Madison points out in Federalist #10 (page 50) that:


The two great points of difference between a democracy and a republic are: first, the delegation of the government in the latter, to a small number of citizens elected by the rest; secondly, the greater number of citizens and greater sphere of country over which the latter may be extended.


The effect of the first difference is, on the one hand, to refine and enlarge the public views by passing them through the medium of a chosen body of citizens, whose wisdom may best discern the true interest of their country and whose patriotism and love of justice will be at least likely to sacrifice to temporary or partial consideration. Under such a regulation it may well happen that the public voice, pronounced by the representatives of the people, would be more consonant to the public good than if pronounced by the people themselves, convened for the purpose. On the other hand, the effect may be inverted. Men of factious tempers, of local prejudices, or of sinister designs, may, by intrigue, by corruption, or by other means, first obtain the suffrages, and then betray the interest of the people. The question resulting is, whether small or extensive republics are most favorable to the election of proper guardians of the public weal; and it is clearly decided in favor of the latter by two obvious considerations.


In the first place it is to be remarked that however shall the republic may be the representatives must be raised to a certain number in order to guard against the cabals of a few; and that however large it may be they must be limited to a certain number in order to guard against the confusion of a multitude….In the next place, as each representative will be chosen by a greater number of citizens in the large than in the small republic, it will be more difficult for unworthy candidates to practise (practice) with success the vicious arts by which elections are too often carried; and the suffrages of the people being more free, will be more likely to center on men who possess the most attractive merit and the most diffusive and established characters.


Further, Madison in Federalist #43, page 242, enters into a rather lengthy dissertation on this Section. Briefly, he states:


In a confederacy founded on republican principles and composed of republican members, the superintending government ought clearly to possess authority to defend the system against aristocratic or monarchical innovation. The more intimate the nature of such a union may be, the greater interest have the numbers in the political institutions of each other; and the greater right to insist that the forms of government under which the compact was entered into should be substantially maintained. But a right implies a remedy; and where else could the remedy be deposited than where it is deposited by the Constitution? . . . If the interposition of the greater government should not be needed, the provision for such an event will be a harmless superfluity only in the Constitution. But who can say what experiments may be produced by the caprice of particular States, by the ambition of enterprising leaders, or by intrigues and influence of foreign powers?


To the second position it may be answered that if the general government should be interposed by virtue of this constitutional authority, it will be, of course, bound to pursue the authority. But the authority extends no further than to a guaranty of a republican form of government, which supposes a preexisting government of the form which is to be guaranteed. As long, therefore, as the existing republican forms are continued by the States, they are guaranteed by the federal Constitution. Whenever the States choose to substitute other republican forms, they have a right to do so and to claim the federal guaranty for the latter. The only restriction imposed on them is that they shall not exchange republican for anti-republican Constitutions; a restriction which, it is presumed, will hardly be considered a grievance.


Madison continues to comment on the protection “against invasion”, and “domestic violence”, on pages 243 and 244.


A protection against invasion is due from every society to the parts composing it. The latitude of the expression here used seems to secure each State not only against foreign hostility, but against ambitious or vindictive enterprises of its more powerful neighbors. The history both of ancient and modern confederacies proves that the weaker members of the Union ought not to be insensible to the policy of this article.


Protection against domestic violence is added with equal propriety. It has been remarked that even among the Swiss cantons, which, properly speaking, are not under one government, provision is made for this object; and the history of that league informs us that mutual aid is frequently claimed and afforded; and as well by the most democratic as the other cantons. A recent and well-known event among ourselves has warned us to be prepared for emergencies of a like nature.


Article IV, in my opinion, is very important in understanding the protection which the Founding Fathers have given to each and every citizen of this Nation through its Constitution. It warns us of the possibilities of loosing the guarantees that are enjoyed by all citizens. I will explore later how these dangers jeopardize the freedoms given by the Constitution. But briefly, there has developed an element within our governmental society that has, either deliberately or through individual ambition, slowly contaminated the very foundation of the Constitution, and therefore the Freedoms all citizens enjoy. This element, for the most part, consists of too many attorneys who seek elected offices in all levels of government. The original intent of the writers of the Constitution was that private citizens from ALL areas of the society would be in the positions elected by the people to represent them in the Halls of Congress as well as the Executive Branch. This is not to imply that all lawyers are corrupt and prone to use their positions in elective offices to circumvent the freedoms guaranteed under the Constitution, However, the attorney profession has most visible taken control of not only the Congress but the majority of State legislatures as well. There are also many others who are eager to assist those attorneys who wish to reshape the Constitution by means that were never intended or envisioned by the Founding Fathers. This is why Madison was warning the people in his discussion on this subject in Federalist #43.

