CHAPTER 4


 One single object . . . [will merit] the endless gratitude of the society: that of restraining the judges from usurping legislation. Thomas Jefferson, letter to Edward Livingston, March 25, 1825.


Judges, therefore, should be always men of learning and experience in the laws, of exemplary morals, great patience, calmness, and attention. Their minds should not be distracted with jarring interest; they should not be dependent upon any man, or body of men. John Adams, Thoughts of Government, 1776


The germ of dissolution of our federal government is in the constitution of the federal Judiciary working like gravity by night and by day, gaining a little today and a little tomorrow, and advancing its noiseless step like a thief, over the field of jurisdiction, until all shall be usurped. Thomas Jefferson, letter to Charles Hammond, August 18, 1821.

ARTICLE III OF THE CONSTITUTION


SECTION 1. The Judicial Power of the United States, shall be vested in one supreme Court, and in such inferior Courts as the Congress may from time to time ordain and establish. The Judges, both of the supreme and inferior Courts, shall hold their Office during good Behavior, and shall, at stated Times, receive for their Services, a Compensation, which shall not be diminished during their Continuance in Office.


In Federalist 81, Page 449, Hamilton discussed the “partition of the judiciary authority between different courts and their relations to the other”, as follows:

Let us now return to the partition of the judicial authority between different courts and their relations to each other.


The judicial power of the United States is (by the plan of the convention) to be vested in one Supreme Court, and in such inferior courts as the Congress may, from time to time, ordain and establish.


That there ought to be one court of supreme and final jurisdiction is a proposition, which has not been, and is not likely to be contested. The reasons for it have been assigned in another place and are too obvious to need repetition. The only question that seems to have been raised concerning it is whether it ought to be a distinct body or a branch of the legislature. The same contradiction is observable in regard to this matter, which has been remarked in several other cases. The very men who object to the Senate as a court of impeachments, on the ground of an improper intermixture of powers, advocate, by implication at least, the propriety of vesting the ultimate decision of all causes in the whole or in part of the legislative body.


The arguments or rather suggestions, upon which this charge if founded are to this effect: “The authority of the proposed Supreme Court of the United States, which is to be a separate and independent body, will be superior to that of the legislature. The power of construing the laws according to the spirit of the Constitution will enable that court to mold them into whatever shape it may think proper; especially as its decisions will not be in any manner subject to the revision or correction of the legislative body. This is as unprecedented as it is dangerous. In Britain the judicial power, in the last resort, resides in the House of Lords, which is a branch of the legislature; and this part of the British government has been imitated in the State constitutions in general. The Parliament of Great Britain, and the legislatures of the several States, can at any time rectify, by law, the exceptionable decisions of their respective courts. But the errors and usurpation of the Supreme Court of the United States will be uncontrollable and remediless.” This, upon examination, will be found to be made up altogether of false reasoning upon misconceived fact.

Comment: There are many today that share the same concern about the Supreme Court decisions, which are “uncontrollable and remediless”, where it is conceived that the court appears to “make laws” rather than interrupt the intent (the spirit) of the Constitution.


Hamilton continues his discussion (page 450):


In the first place, there is not a syllable in the plan under consideration which directly empowers the national courts to construe the laws according to the spirit of the Constitution, or which gives them any greater latitude in this respect that may be claimed by the courts of every State. I admit, however, that the Constitution ought to be the standard of construction for the laws, and wherever there is an evident opposition, the laws ought to give place to the Constitution. But this doctrine is not deductible from any circumstance peculiar to the plan of convention, but from the general theory of a limited Constitution; as far as it is true is equally applicable of most if not to all the State governments. There can be no objection, therefore, on this count to the federal judicature which will not lie against the local judicatures in general, which will not serve to condemn every constitution that attempts to set bounds to the legislative discretion.


SECTION 2. Clause 1: The judicial Power shall extend to all Cases, in Law and Equity, arising under this Constitution, the Laws of the United States, and Treaties made, or which shall be made, under their Authority; - to all Cases affecting Ambassadors, other public Ministers and Consuls; - to all Cases of admiralty and maritime Jurisdiction; - to Controversies to which the United States shall be a Party; - to Controversies between two or more States; - between a State and Citizens of another State; (see Note) - between Citizens of different States; - between Citizens of the same State claiming Land under Grant of different States, and between a State, or the Citizen thereof, and foreign States, Citizens or Subjects.

(NOTE: This Clause has been affective by amendment XI as follows: The Judicial power of the United States shall not be construed to extend to any suit in law or equity, commenced or prosecuted against one of the United States by Citizens of another State, or by Citizens or subjects of any foreign State.)

Hamilton wrote on this Article


Clause 2: In all Cases affecting Ambassadors, or other public Ministers and Consuls, and those in which a State shall be a Party, the supreme Court shall have original Jurisdiction. In all the other Cases before mentioned, the supreme Court shall have appellate Jurisdiction, both as to Law and Fact, with such Exceptions], and under such Regulations as the Congress shall make. 


Clause 3: The Trial of all Crimes, except in the Cases of Impeachment, shall be by jury; and such Trail shall be held in the State where the said Crimes shall have been committed; but when not committed within any State, the Trail shall be at such Place or Places as the Congress may by Law have directed.


Hamilton wrote on this Article in Federalist #80, Page 443 as follows:


To judge with accuracy of the proper extent of the federal judicature it will be necessary to consider, in the first place, what are its proper objects.


It seems scarcely to admit of controversy that the judiciary authority of the Union ought to extend to these several descriptions of cases: 1st, to all those which arise out of the laws of the United States, passed in pursuance of their just and constitutional powers of legislation; 2nd, to all those which concern the execution of the provisions expressly contained in the articles of Union; 3rd, to all those in which the United States are a party; 4th, to all those which involve the Peace of the Confederacy, whether they relate to the intercourse between the United States and foreign nations or to those between the States themselves; 5th, to all those which originate on the high seas, and are of admiralty or maritime jurisdiction; and lastly, to all those in which the State tribunals cannot be supposed to be impartial and unbiased.

Hamilton continues in this essay to expand on each of his six points. In the last paragraph, page 449, he states the following:


From this review of the particular powers of the federal judiciary, as marked out in the Constitution, it appears that they are all conformable to the principals which ought to have governed the structure of that department and which were necessary to the perfection of the system. If some partial inconveniences should appear to be connected with the incorporation of any of them into the plan it ought to be recollected that the national legislature will have ample authority to make such exceptions and to prescribe such regulations as will be calculated to obviate or remove these inconveniences. The possibility of particular mischiefs can never be viewed, by a well-informed mind, as a solid objection to a general principal which is calculated to avoid general mischiefs and to obtain general advantages.

Additional discussion by Hamilton on the judiciary can be found in Federalist #81, 82, 83, and 84.


The last Section, number 3, defines treason against the United States as consisting “only in levying War against them, or in adhering to their Enemies, giving them Aid and Comfort”. 

The Congress has the power to uphold “the punishment of treason, but no attainder of treason shall work corruption of blood, or forfeiture, except during the life of the person attainted.”

Madison wrote in Federalist #43, page 241, the following concerning this Section dealing with the crime of treason against the United States:


As treason may be committed against the United States, the authority of the United States ought to be enabled to punish it. But as new-fangled and artificial treasons have been the great engines by which violent factions, the natural offspring of free government, have usually wrecked their alternate malignity on each other, the convention have, with great judgment, opposed a barrier to this peculiar danger, by inserting a constitutional definition of the crime, fixing the proof necessary for conviction of it, and restraining the congress even in punishing it, from extending the consequences of guilt beyond the person of its author.

