CHAPTER THREE


The executive branch of this government never has, nor will suffer, while I preside, any improper conduct of its officers to escape with impunity. George Washington. Letter to Gouverneur Morris, December 22, 1795.

I Pray Heaven to Bestow The Best of Blessing on this house, and on all that shall hereafter Inhabit it. May none but Honest and Wise Men ever rule under This Roof. John Adams, letter to Abigail Adams, November 2, 1800 (engraved over the fireplace in the State Dining Room of the White House.)

ARTICLE II OF THE CONSTITUTION


Section 1: Clause 1: The executive Power shall be vested in a President of the United States of America. He shall hold his Office during the Term of four Years, and  together with the Vice-President, chosen for the same Term, be elected, as follow: (see Clause 2).


 Federalist No. 39 by James Madison offers a well thought out commentary on this Section, as does Alexander Hamilton in Federalist No. 70. The following is taken from Federalist No. 69, page 383, written by Hamilton on the executive authority being invested in a single magistrate:

The first thing which strikes our attention is that the executive authority, with few exceptions, is to be vested in a single magistrate. This will scarcely, however, be considered as a point upon which any comparison can be grounded; for if, in this particular, there be a resemblance to the king of Great Britain, there is not less a resemblance to the Grand Seignior, to the khan of Tartary, to the Man of the Seven Mountains, or to the governor 

of New York. That Magistrate is to be elected for four years; and is to be re-elected as often as the people of the United States shall think him worthy of their Confidence.


Clause 1 of this Section outlines the terms of office for the President and Vice-President, which is for four years, and. In Clause 2 how these offices shall be elected. In Federalist #71, page 399, Hamilton wrote:


Duration in office has been mentioned as the second requisite to the energy of the executive authority. This has relation to two objects: to the personal firmness of the executive magistrate in the employment of his constitutional powers, and to the stability of the system of administration, which may have been adopted under his auspices. With regard to the first. It must be evident that the longer the duration in office, the greater will be the probability of obtaining so important an advantage. It is a general principal of human nature that a man will be interested in whatever he possesses, in proportion to the firmness or precariousness of the tenure by which he holds it; will be less attached to what he holds by a momentary or uncertain title, than to what he enjoys by a durable or certain title; and, of course, will be willing to risk more for the sake of the one than for the sake of the other. This remark is not less applicable to a political privilege, or honor, or trust, than to any article of ordinary property. The inference from this is that a man acting in the capacity of chief magistrate, under a consciousness that in a very short time he must lay down his office, will be apt to feel himself too little interested in it to hazard any material censure or perplexity from the independent exertion of his powers, or from encountering the ill-humors, however transient, which may happen to prevail, either in a considerable part of the society itself, or even in a predominant faction in the legislative body.


In discussing the manner in which the President and Vice-President shall be elected, Hamilton in Federalist No. 68, 

page 380, wrote:


It was desirable that the sense of the people should operate in the choice of the person to whom so important a trust to be confided. This end will be answered by committing the right of making it, not to any pre-established body, but to men chosen by their people for the special purpose, and at the particular conjuncture.


It was equally desirable that the immediate election should be made by men most capable of analyzing the qualities adapted to the station and acting under circumstances favorable to deliberation, and to a judicious combination of all the reasons and inducements which were proper to govern their choice. A small number of persons, selected by their fellow-citizens from the general mass, will be most likely to possess the information and discernment requisite to so complicated an investigation.


It was also peculiarly desirable to afford as little opportunity as possible to tumult and disorder. The evil was not least to be dreaded in the election of a magistrate who was to have so important an agency in the administration of the government as the President of the Untied States. But the precautions which have been so happily concerted in the system under consideration promise an effectual security against this mischief. The choice of several to form an intermediate body of electors will be much less apt to convulse the community with any extraordinary or violent movements than the choice of one who was himself to be the final object of the public wishes. And as electors, chosen in each State, are to assemble and vote in the State in which they are chosen, this detached and divided situation will expose them much less to heats and ferments, which might be communicated from them to the people, than if they were all to the people, than of they were all to be convened at one time, in one place.

Nothing was more to be desired than that every practicable obstacle should be opposed to cabel (a secret group of plotters, political conspirators), intrigue, and corruption. These most deadly adversaries of republican government might naturally have been expected to make their approaches from more than one quarter, but chiefly from the desire in foreign powers to gain an improper ascendant in our councils. How could they better gratify this than by raising a creature of their own to the chief magistracy of the Union? But the convention have guarded against all danger of this sort with the most provident and judicious attention. They have not made the appointment of the President to depend on any pre-existing bodies of men who might be tamper with beforehand to prostitute their votes; but they have referred it in the first instance to an immediate act of the people of America, to be exerted in the choice of persons for the temporary and sole purpose of making the appointment. And they have excluded from eligibility to this trust all those who from situation might be suspected of too great devotion to the President in office. No senator, representative, or other person holding a place of trust or profit under the United States can be of the number of the electors. Thus, without corrupting the body of the people, the immediate agents in the election will at least enter upon the task free from any sinister bias. Their transient existence and their detached situation, already taken notice of, afford a satisfactory prospect of their continuing so, the conclusion of it. The business of corruption, when it is to embrace so considerable a number of men, requires time as well as means. Nor would it be found easy suddenly to embark them, dispersed as they would be over thirteen States, in any combinations founded upon motives, which though they could not properly be denominated corrupt, might yet be of a nature to mislead them, from their duty.

(NOTE: This part of Clause 1 has been affected by Section 1 of amendment XXII, following the unprecedented four terms of Franklin Delano Roosevelt. This amendment states that 

“no person shall be elected to the office of President more than twice, and no person who has held the office of President, or acted as President, for more than two years of a term to which some other person was elected President shall be elected to the office of the President more than once.”

 
Clause 2: Each State shall appoint, in such Manner as the Legislature thereof may direct, a Number of Electors, equal to the whole Number of Senators and Representatives to which the State may be entitled in the Congress; but no Senator or Representative, or Person holding an Office of Trust or Profit under the United States, shall be appointed an Elector.


The number of Electors are appointed by States equal to the number of Senators and Representatives to which the State may be entitled. Thus, a State that has ten Representatives plus their two Senators, that State would have twelve electoral votes. This electors system is somewhat of a mystery to most Americans. Most Americans believe that their vote in the General Election, which is the “popular” vote, actually elects the President and Vice-President. In actuality, these tow offices are voted on by the Electors in each State for two persons on the Ballot.

Clause 3: The Electors shall meet in their respective States, and vote by Ballot for two Persons, of whom one at least shall not be an Inhabitant of the same State with themselves. And they shall make a List of all the Persons voted for, and of the Number of Votes for each; which List they shall make and certify, and transmit sealed to the Seat of the Government of the 

United States, directed to the President of the Senate. The President of the Senate shall, in the Presence of the Senate and House of Representatives, open all the Certificates, and the Votes shall then be counted. The Person having the greatest Number of Votes shall be the President, and the Votes shall be a 

Majority of the whole Number of Electors appointed; and if there be more than one who have such Majority, and have an equal Number of Votes, then the House of Representatives shall immediately chuse (choose) by Ballot one of them for President; and if no Person have a Majority, then from the five highest on the List the said House in  like Manner chuse the President. But in chusing the President, the Votes shall be taken by States, the Representation from each State having one Vote; a quorum for this Purpose shall consist of a Member or Members from two-thirds of the States, and a Majority of all the States shall be necessary to a Choice. In every Case, after the Choice of the President, the Person having the greatest Number of Votes of the Electors, shall be the Vice-President. But if there remains two or more who have equal Votes, the Senate shall chuse from them by Ballot the Vice-President.

(NOTE: This clause has been superseded by amendment XII.)


Clause 4: The Congress may determine the Time of chusing (choosing) the Electors, and the Day on which they shall give their Vote; which Day shall be the same throughout the United States.


Clause 5: Bno Person except a natural born Citizen, or a Citizen of the United States, at the time of the Adoption of this Constitution, shall be eligible to the Office of President; neither shall any Person be eligible to that Office who shall not have attained to the age of thirty-five Years, and been fourteen Years a Resident within the United States.


The Office of the President can only be a natural born Citizen who has attained the age of thirty-five and has been a resident of the United States for fourteen years.

Clause 6: In Case of the Removal of the President from Office, or of his Death, Resignation, or Inability to discharge the Powers and Duties of the said Office, the Same shall devolve on the Vice-President, and the Congress may by Law provide for the Case of Removal, Death, Resignation or Inability, both of the President and Vice-President, declaring what Officer shall then act as President, and such Officer shall act accordingly, until the Disability be removed, or a President shall be elected.

(NOTE: This Clause has been affected by amendment XXV.)


In the event of the removal from office of the President either by death, resignation or inability to “discharge the Powers and Duties of the said Office”, the Vice-President will assume the Office of the President.


Clause 7: The President shall, at stated Times, receive for his Services, a Compensation, which shall neither be increased not diminished during the Period for which he shall have been elected, and he shall not receive within that Period any other Emolument from the United States, or any of them.


Clause 8: Before he enter on the Execution of his Office, he shall take the following Oath or Affirmation: - “I do solemnly swear (or affirm) that I will faithfully execute the Office of President of the United States, and will to the best of my Ability, preserve, protect and defend the Constitution of the United States”


SECTION 2. Clause 1: The President shall be Commander in Chief of the Army and Navy of the United States, and of the Militia of the several States, when called into the actual Service of the United States; he may require the Opinion, in writing, of the principal Officer in each of the executive Departments, upon any Subject relating to the Duties of their respective Offices, and shall have Power to grant Reprieves and Pardons for Offences against the United States, except in Cases of Impeachment.


Clause 2: He shall have Power by and with the Advice and Consent of the Senate, to make Treaties, provided two-thirds of the Senators present concur; and he shall nominate, and by and with the Advice and Consent of the Senate, shall appoint Ambassadors, other public Ministers and Consuls, Judges of the Supreme Court, and all other Officers of the United States, whose Appointments are not herein otherwise provided for, and which shall be established by Law; but the Congress may by Law vest the Appointment of such inferior Officer, as they think proper, in the President alone, in the Courts of Law, or in the Heads of Department.


Clause 3: The President shall have the Power to fill up all Vacancies that may happen during the Recess of the Senate, by granting Commissions which shall expire at the End of their next Session.


On this section, Hamilton in Federalist No. 76, page 424 wrote:


It has been observed in a former paper ‘that the true test of a good government is its aptitude and tendency to produce a good administration.’ If the justness of this observation be admitted the mode of appointing the officers of the United States contained in the foregoing clauses must, when examined, be allowed to be entitled to particular commendation. It is not easy to conceive a plan better calculated than this to promote a judicious choice of men for filling the offices of the Union; and it will not need proof that on this point must essentially depend the character of its administration.


It will be agreed on all hands that the power of appointment, in ordinary cases can be properly modified only in one of three ways. It ought either to be vested in a single man, or in a select assembly of a moderate number, or in a single man with the concurrence of such an assembly. The exercise of it by the people at large will be readily admitted to be impracticable; as waiving every other consideration, it would leave them little time to do anything else. When, therefore, mention is made in the subsequent reasonings of an assembly or body of men, what is said must be understood to relate in a select body or assembly, of the description already given. The people collectively, from their number and from their dispersed situation, cannot be regulated in their movements by that systematic spirit of cabel and intrigue which will be urged as the chief objections to reposing the power in question in a body of men.


Those who have themselves reflected upon the subject, or who have attended to the observations made in other parts of these papers in relation to the appointment of the President will, I presume, agree to the position that there would always be great probability of having the place supplied by a man of abilities, at least respectable. Premising this, I proceed to lay down as a rule that one man of discernment is better fitted to analyze and estimate the peculiar qualities adapted to particular offices than a body of men of equal or perhaps even superior discernment.


The sole and undivided responsibility of one man will naturally begat a livelier sense of duty and a more exact regard to reputation. He will, on this account, feel himself under stronger obligations, and more interested to investigate with care the qualities requisite to the stations to be filled, and to prefer with impartiality the persons who may have the fairest pretensions to them. He will have fewer personal attachments to gratify than a body of men who may each be supposed to have an equal number; and will be so much the less liable to be misled by the sentiments of friendship and of affection. There is nothing so apt to agitate the passions of mankind as personal considerations, whether they relate to ourselves or to others, who are to be the objects of our choice or preference. Hence, in every exercise of the power of appointing to offices by an assembly of men we must expect to see a full display of all the private and party likings and dislikes, partialities and antipathies, attachments and animosities, which are felt by those who compose the assembly . . . .


The truth of the principals here advanced seems to have been felt by the most intelligent of those who have found fault with the provision made, in this respect, by the convention. They contend that the President ought solely to have been authorized to make the appointments under the federal government. But it is easy to show that every advantage to be expected from such an arrangement would, in substance, be derived from the power of nomination which is proposed to be conferred upon him; while several disadvantages which might attend the absolute power of appointment in the hands of that officer would be avoided . . . .


Hamilton proceeds in this paper to further discuss and explain the power given to the President in making appointments and nominations. He brings out certain traits that the person elected to the highest office of our government not only should, but must have, including respectability and discernment. Most important should be his ability to see into the hearts and minds of those he appoints and nominates. Of course, if the President is to be capable of finding those of high character and self discipline, then he himself must have those same characteristics. This, unfortunately, has not always been the case, especially in recent times. The character of the President should always be an issue with the voters, regardless of party affiliation, and only those who show the highest of morals receive the support of the populace. The founders of this Nation certainly recognized this.


SECTION 3. He shall from time to time give to the Congress information of the State of the Union, and recommend to their Consideration such Measures as he shall judge necessary  and expedient; he may, on extraordinary Occasions, convene both House, or either of them, and in the Case of Disagreement between them, with Respect to the Time of Adjournment, he may adjourn them to such Time as he shall think proper; he shall receive Ambassadors and other public Ministers; he shall take Care that the Laws be faithfully executed, and shall Commission all the Officers of the United States.


Section 3 requires the President to report to the Congress the “State of the Union”. This event has become an annual affair on or about the third week in January. Since the invention of radio and television, this has become a National event, and in some respects a “media event” for the President and his party. It is really an awesome affair, with both Houses of Congress in attendance, the judges Supreme Court judges and the members of the Joint Chiefs of the Armed Forces, as well as the members of the President’s Cabinet. Others who sit in the gallery are by invitation only; and today, with television, the entire world can watch the proceeding.  


SECTION 4. The President, Vice-President and all civil Officers of the United States, shall be removed from Office on Impeachment for, and Conviction of, Treason, Bribery, or other high Crimes and Misdemeanors.


In our over two hundred years only two Presidents have been brought up on charges under this section of the Constitution. The first was Andrew Jackson in May of 1868; and, of course, in more recent times, the impeachment of William Jefferson Clinton, by the House of Representatives in 1999. In each case the Senate failed to convict either of these two Presidents. In the case of Andrew Jackson, the Senate came within a single vote of convicting him. It should be noted here that one other President (Nixon) was forced to resign the Office of the President to avoid an impeachment trial. 
