CHAPTER 2



The Constitution is the guide which I never will abandon.” George Washington, letter to the Boston Selectmen, July 28, 1795.


It is impossible for the man of pious reflection not to perceive in it [the Constitution] a finger of that Almighty hand which has been so frequently and signally extended to our relief in the critical stages of the revolution. James Madison, Federalist No. 37, January 11, 1788.

ARTICLE I OF THE CONSTITUTION


Sections 1: All legislative Powers herein granted shall be vested in a Congress of the United States, which shall consist of a Senate and House of Representatives. (1) 


The Congress of the United States is declared as having its purpose “all legislative powers”. Divided in two parts, the Senate and the House of Representatives, they would be given the power to make laws. Madison, in Federalist No. 45, page 260, makes this statement about these powers delegated to the Congress:


“The powers delegated by the proposed Constitution to the federal government are few and defined. Those which are to remain in the State government are numerous and indefinite.” (My emphasis.)


Madison goes on to state that the federal government’s powers are to be “exercised principally on external objects, as war, peace, negotiation, and foreign commerce . . . The powers reserved to the several States will extend to all objects which, in the ordinary course of affairs, concern the lives, liberties, and properties of the people, and the internal order, improvement, and properties of the State.” (page 260) It is very clear, in the mind of Madison, that powers granted by the Constitution to the federal government would not interfere with those powers enjoyed by the several States. If Madison were alive today he would be appalled at the extreme power that the federal government has over the States, not only by Congress, but by the Judiciary and Executive branches as well.


Section 2: Clause 1: The House of Representatives shall be composed of Members chosen every second Year by the People of the severalk States, and the Electors in each State shall have the Qualifications requisite for Electors of the most numerous Branch of the State Legislature.


Clause 2: No Person shall be a Representative who shall not have attained the Age of twenty five Years, and benn seven Years a Citizen of the United States, and who shall not, when elected, be an inhabitant of that State in which he shall be chosen.


Clause 3: Representatives and direct Taxes shall be apportioned among the several States which may be included within this Union, according to their respective Numbers, which shall be determined by adding to the whole Number of free Persons, including those bound to Service for a Term of Years, and excluding Indians not taxed, three-fifths of all other Persons. The actual Enumerations shall be made within three Years after the first Meeting of the Congress of the United States, and within every subsequent Term of ten Years, in such Manner as they shall by Law direct. The Number of Representatives shall not exceed one for every thirty Thousand, but each State shall have at Least one Representative; and until such enumeration shall be made, the State of New Hampshire shall be entited to chuse [choose] three, Massachusetts eight, Rhode Island and Providence Plantations one, Connecticut five, New York six, New Jersey four, Pennsylvania eight, Delaware one, Maryland six, Virginia ten, North Carolina five, South Carolina five, and Georgia three. 

(NOTE: The part of this Clause relating to the mode of appointment of Representatives among the several States has been affected by Section 2 of amendment XIV, and , as to taxes on income without apportionment by amendment XVI. See Chapter 10 on the amendments.)


Clause 4: When vacancies happen in the Representation from any State, the Executive Authority thereof shall issue Write of Election to fill such Vacancies.


Clause 5: The House of Representatives shall chuse [choose] their Speaker and Other Officers; and shall have the sole Power of Impeachment.


It should be pointed out that the pronoun “he” is used throughout the Constitution. Even though women had very little open influence during the development of the Constitution, it would be difficult to believe that the wives of the Founding Fathers did not have some influence. It is also reasonable to assume that the pronoun “he” was the generic form meaning both men and women. Probably due to the absence of the dual reference as to the sexes that the so-called “equal rights” amendment to the Constitution in 1972 was offered. However, once again, in the wisdom of the several States, this proposed amendment “expired un-ratified” in 1982 because it had not been ratified by the three-fourths majority required by Article V of the Constitution by the State legislatures. Actually this “right to vote” was rectified in 1869 by Amendment XV, and ratified a years later, when we read “The right of citizens of the United States to vote shall not be denied or abridged by the United States or by any State on account of race, color, or previous condition of servitude.” Even though the reference to “sex” was not written into this amendment, the reference to “citizens” would certainly include both men and women. The basic reason behind the masculine references in the wording of the Constitution in the 1780s was that only those who owned property had the power 

to vote, and few women actually owned property. This is evident by the biography of the signers of the Constitution, as presented in Appendix A.


This Section also outlined how many Representatives would be elected in each State, specifying they would serve a two year term and one Representative for every thirty thousand citizens, with each State guaranteed at least one Representative. Section 2 set up what we call the Census, and the Constitution directed that the census be taken every ten years. The House of Representatives was to be governed by a Speaker and “other Officers”. In addition the House would also have the sole power of impeachment.


Clause 3 relating to the mode of appointment of representatives among the several States has been affected by Section 2 of amendment XIV, as to taxes on income without apportionment by amendment XVI.


Section 3: Clause 1: The Senate of the United States shall be composed of two Senators from each State, chosen by the Legislature thereof, for six Years; and each Senator shall have one vote.


This clause was amended by Amendment XVII, reads as follows:


The Senate of the United States shall be composed of two Senators from each State, elected by the people thereof, for six years; and each Senator shall have one vote. (my emphasis)


Clause 2: Immediately after they shall be assembled in Consequence of the first Election, they shall be divided as equally as may be into three Classes. The seats of the Senators of the first class shall be vacated at the Expiration of the second Year, of the second Class  at the Expiration of the fourth Year, and of the third Class at the Expiration of the sixth Year, so that one third may be chosen every second Year, and if Vacancies happen by Resignation, or otherwise, during the Recess of the Legislature of any State, the Executive thereof may make temporary Appointments until the next Meeting of the Legislature, which shall then fill such vacancies.

NOTE: This clause has been affected by Clause 2 of amendment XVII.


Clause 3: No Person shall be a Senator who shall not have attained to the Age of thirty Years, and have been nine Years a citizen of the United States, and who shall not, when elected, be an inhabitant of that State for which he shall be chosen.


Clause 4: The Vice President of the United States shall be President of the Senate, but shall have no Vote, unless they be equally divided.


Clause 5: The Senate shall chuse [choose] their Officers, and also a President pro tempore, in the Absence of the Vice President of the United States.


Clause 6: The Senate shall have the sole Power to try all Impeachments. When sitting for that Purpose, they shall be on Oath or Affirmation. When the President of the United States is tried, the Chief Justice shall preside; And no Person shall be convicted without the Concurrence of two-thirds of the Members present.

Clause 6 gives the sole power to the Senate to try all 

impeachments, and that, when the President of the United States is tried, the Chief Justice of the Supreme Court would 

preside at the trial. The impeachment of President William Jefferson Clinton, the 42nd President, by the House of Representative is a modern example of this section in action. The House impeached the President and the Senate, presided over by the Chief Justice, tried him. In this case the Senate did not have the required two-thirds vote of those present, and the President was not impeached. The punishment, if the President had been convicted of the charges brought by the House, would not extend further than removal from office, and disqualified to hold and enjoy any office of Honor, Trust or Profit under the United States. Hamilton in Federalist 65, page 364, makes the following comments on the Senate having the sole power to try impeachments:


“The remaining powers, which the plan of the convention allows to the Seante, in a distinct capacity, are compared in their participation with the executive in the appointment to offices, and in their judicial character as a court for the trial of impeachment. As in the business of appointments the executive will be the principal agent, the provisions relating to it will most properly be discussed in the examination of that department. We will, therefore, conclude this head with a view of the judicial character of the Senate.


“A well-constituted court for the trial of impeachment is an object not more to be desired than difficult to be obtained in a government wholly elective. The subjects of its jurisdiction are those offenses which proceed from the misconduct of public men. Or, in other words, from the abuse or violation of some public trust. They are of a nature which may with peculiar propriety be denominated POLITICAL, as they relate chiefly to injuries done immediately to the society itself. The prosecution of them, for this reason, will seldom fail to agitate the passions of the whole community, and to divide it into parties more or less friendly or inimical to the accused. In many cases it will connect 

itself with the pre-existing factions, and will enlist all their animosities, partialities, influence, and interest on one side or on the other; and in such cases there will always be the greater danger that the decision will be regulated more by the comparative strength of parties than by the demonstrations of innocence or guilt.”

Hamilton continues this discussion in the balance of Federalist 65, and it is recommended reading in the light of the recent trial of impeachment of President Clinton in 1998.


Clause 7: Judgment in Cases of Impeachments shall not extend further than to removal from Office, and disqualification to hold any Office of Honor, Trust or Profit under the United States; but the Party convicted shall nevertheless be liable and subject to Indictment, Trial, Judgment and Punishment, according to Law.

Amendment XVII goes on to give the qualifications and how vacancies would be filled. With this amendment the rights of the States would forever be changed (unless it could be rescinded under Article V), and the guarantees as given in Section 1 of Article I would be usurped. This one single amendment cleared the way to strengthen the power of the federal government, drifting away from a representative government as the Founders envisioned. Only one other amendment has had as powerful an effect on the Constitution as this seventeenth amendment. This was the sixteenth amendment concerning the power to levy and collect taxes by the Congress. Both of these amendments will be thoroughly discussed in Chapter 10, the Amendments. But the comments by Madison in Federalist 39, page 212, is worthy of being presented here, as follows:


“The next relation is to the source from which the ordinary powers of government are to be derived. The House of Representatives will derive its power from the people of America; and the people will be represented in the same proportion and on the same principal as they are in the legislature of a particular State. So far the government is national, not federal. The Senate, on the other hand, will derive its powers from the States as political and coequal societies; and these will be represented on the principal of equality in the Senate, as they now are in the existing Congress. So far the government is federal, not national.” (My emphasis)


Further, Madison writes in Federalist 45, page 259, the following:


The State governments may be regarded as constituent and essential parts of the federal government; whilst the latter is in wise essential to the operation or organization of the former. Without the intervention of the State legislatures, the President of the United Sates cannot be elected at all. They must in all cases have a great share in his appointment, and will, perhaps, in most cases, of themselves determine it. The Senate will be elected absolutely and exclusively by the State legislature. (Author’s emphasis)


Even the House of Representatives, though drawn immediately from the people, will be chosen very much under the influence of that class of men whose influence over the people obtains for themselves an election into the State legislatures. Thus, each of the principal branches of the federal government will owe its existence more or less to the favor of the State governments, and must consequently feel a dependence, which is much more likely to begat a disposition too obsequious than too overbearing towards them. On the other side, the component parts of the State government will in no instance be indebted for their appointment to direct agency of the federal government, and very little, if at all, to the local influence of its members.

The qualifications for the Senate were that he must be at least thirty years of age, and have been a citizen for at least nine years of the United States. Madison’s comments in Federalist 63, page 376, on the reason for the difference age and citizenship between the House and the Senate is as follows:


“The qualifications proposed for Senators, as distinguished from those of representatives, consist in a more advanced age and a longer period of citizenship. A Senator must be thirty years of age at least; as a representative must be twenty-five. And a former must have been a citizen nine years; as seven are required for the latter. The propriety of these distinctions is explained by the nature of the senatorial trust, which, requiring greater extent of information and stability of character, requires at the same time that the senator should have reached a period of life most likely to supply these advantages; and which, participating immediately in transactions with foreign nations, ought to be exercised by none who are not thoroughly weaned from the prepossessions and habits incident to foreign birth and education. The term of nine years appears to be a prudent mediocrity between a total exclusion of adopted citizens, whose merits and talents may claim a share in the public confidence, and on an indiscriminate and hasty admission of them, which might create a channel for foreign influence on the national councils.”

This individual must also be an inhabitant of that State for which he shall be elected. The Vice President of the United States is the President of the Senate, but would have no vote except in the case of a tie. A President pro tempore would also be chosen to preside in the absence of the Vice President.


Section 4: Clause 1: The Times, Places and Manner of holding Elections for Senators and Representatives, shall be prescribed in each State by the legislature thereof; but the Congress may at any time by Law make or alter such Regulations except as to the Places of chusing [choosing] Senators. Clause 2: The Congress shall assemble at least once in every Year, and such meeting shall be on the first Monday in December unless they shall by Law appoint a different Day.
NOTE: This clause has been effected by amendment XX.


Section 4 deals with the time, places and manner of holding elections for members of both Houses of Congress. This section gives the power to the States to prescribe the when, where and how the elections for Senators and Representatives should be carried out. It did, however, give the Congress the right to make changes by Laws and after such regulations “except as to the Place of Chusing Senators”. Hamilton in Federalist 59, page 329, had the following comments on this section:


“The natural order of the subject leads us to consider, in this place, that provision of the Constitution, which authorizes the national legislature to regulate, in the last resort, the election of its own members. It is in these words: “The times, places and manner of holding elections for senators and representatives shall be prescribed in each State by the legislature thereof; but the Congress, may at any time, by law, make or alter such regulations, except as to the places of choosing senators.” This provision has not only been declaimed against by those who condemn the Constitution in the gross (in total); but it has been censured by those who have objected with less latitude and greater moderation . . .” (my emphasis)


Hamilton goes on to state:


“I am greatly mistaken, notwithstanding, if there be any article in the whole plan more completely defensible than this. Its propriety rests upon the evidence of this plain proposition that every government ought to contain in itself the means of its own preservation. … It will not be alleged that an election law could  have been framed and inserted in the Constitution, which 

would have been applicable to every probable change in the situation of the country; and it will therefore not be denied that a discretionary power over elections ought to exist somewhere. It will, I presume be as readily conceded that there were only three ways in which this power could have been reasonably modified and disposed: that it must either have been lodged wholly in the national legislature, or wholly in the State legislatures, or primarily in the latter and ultimately in the former . . . 

(my emphasis)


“. . . Nothing can be more evident than that an exclusive power of regulating elections for the national government, in the hands of the State legislatures, would  leave the existence of the Union entirely at their mercy. They could at any moment annihilate it by neglecting to provide for the choice of persons to administer its affairs . . . And as it is more consonant to the rules of a just theory to trust the Union with the care of its own existence than to transfer that care to any other hands, if abuses of power are to be hazarded on the one side or on the other, it is more rational to hazard them where it would unnaturally be placed.”


Hamilton’s rationale for his strong feeling on this relatively short section was that had an article been introduced giving power to the Union to regulate the elections of the several States, there would be an uproar to condemn such an article. The grounds being “both as an unwarrantable transposition of power and as a premeditated engine for the destruction of the State government”. (Page 331.) Since this section only addressed the elections of Senators and Representatives, with nothing as to the elections by the several States in their own state election procedures, Article X of the Bill of Rights made certain that the Congress could nor impose upon any State “powers not delegated to the United States by the Constitution nor prohibited by it to the States, nor reserved to the States respectively, or to the people.”


Clause 2 of this section was affected by the radification of Article XX of the Amendments to the Constitution. This amendment will be discussed later under the Amendment Chapter, Chapter 10.


Section 5. Clause 1: Each House shall be the Judge of the Elections, Returns and Qualifications of its own Members, and a Majority of each shall constitute a Quorum to do Business; but a smaller Number may adjourn from day to day, and may be authorized to compel the  Attendance of absent Members, in such Manner, and under such Penalties  as each House may provide.


Clause 2: Each House may determine the Rules of its Proceedings, punish its Members for disorderly Behavior, and, with the Concurrence of two-thirds, expel a Member.


Clause 3: Each House shall keep a Journal of its Proceedings, and from time to time publish the same, excepting such Parts as may in their judgment require Secrecy; and the Yeas and Nays of the Members of either House on any question shall, at the Desire of one-fifth of those Present, be entered on the Journal.


Clause 4: Neither House, during the Session of Congress, shall, without the Consent of the other, adjourn for more than three days, nor to any other Place than that in which the two Houses shall be sitting.


Section 5 sets the method by which each House shall operate. It states that each House shall be the “Judge of the Elections, Returns and Qualifications of its own Members.” They shall also determine the rules of its proceedings, as well as punish its members as either House may provide. In addition, they are to keep a Journal of Proceedings and publish them except for any portions in the judgment of the members which require secrecy. The voting on any question that comes before the members will be reported in the Journal. This article also prohibits either House from adjournment for more than three days during any Session of Congress.


Section 6. Clause 1: The Senators and Representatives shall receive a Compensation for their Services, to be ascertained by Law, and paid out of the Treasury of the United States. They shall in all Cases, except Treason, Felony and Breach of the Peace, be privileged from Arrest during their  Attendance at the Session of their respective Houses, and in going to and returning from the same; and for any Speech or Debate in either House, they shall not be questioned in any other Place.


Clause 1 outlines that the members of Congress shall receive compensation for their services, as prescribed by law and paid out of the Treasury of the United States. The members cannot be arrested while the Congress is in session, or in transit to or from a session, except for acts of treason, felony or breach of peace. Clause 1 has been affected by Amendment XXVII, which states: “No law, varing the compensation for the services of the Senators and Representatives, shall take effect, until an election of Representatives shall have intervened.” This amendment was ratified on May 7, 1992, and was made valid on May 18, 1992. The change prevented any member of Congress from benefiting from any increase in compensation until such time he might be re-elected.


Clause 2: No Senator or Representative shall, during the Time for which he was elected, be appointed to any civil Office under the Authority of the United States, which shall have been 

created, or the Emoluments whereof shall have been increased during such time; and no Person holding any Office under the United States, shall be a Member of either House during his Continuance in Office.


Clause 2 prevents any member of Congress from “double dipping” by holding an office other than the one in which he has been elected. It further restricts any salary or fees (emoluments) to be paid other than that authorized by law for the office for which he was elected. Madison addresses this in Federalist 55, page 345. The last item covered under this article dealt with the prohibition that someone holding another civil office other than the one he is elected to.  This was to guard against the danger of executive influence upon the legislative body.


Section 7. Clause 1: All Bills for raising Revenues shall originate in the House of Representatives; but the Senate may propose or concur with Amendments as on other Bills.

Clause 2: Every Bill, which shall have passed the House of Representatives and the Senate, shall, before it become a Law, be presented to the President of the United States. If he approve he shall sign it, but if not he shall return it, with his Objections to that House in which it shall have originated, who shall enter the Objection at large on their Journal, and proceed to reconsider it. If after such Reconsideration two-thirds of that House shall agree to pass the Bill, it shall be sent, together with the Objections, to the other house, by which it shall likewise be reconsidered, and if approved by two-thirds of that House, it shall become Law. But in all such Cases the Votes of both Houses shall be determined by Yeas and Nays, and the Names of the Person voting for and against the Bill shall be entered on the Journal of each House respectively. If any Bill shall not be returned by the President within ten Days (Sundays excepted) 

after it shall have been presented to him, the Same shall be a Law, in like Manner as if he had signed it, unless the Congress by their Adjournment prevent its Return, in which Case it shall 

not be a Law.

Hamilton in Federalist No. 69, page 384, explains this section as follows:


“The President of the United States is to have power to return a bill, which shall have passed the two branches of the legislature, for reconsideration; but the bill so returned is not to become a law unless, upon that reconsideration, it be approved by two-thirds of both houses.”

Hamilton further pointed out that:


The king of Great Britain, on his part, has an absolute negative upon the acts of the two houses of Parliament. The disuse of that power for a considerable time past does not affest the reality of its existence and is to be ascribed wholly to the crown’s having found the means of substituting influence to authority, or the art of gaining a majority in one or the other of the two houses, to the necessity of exerting a prerogative which could seldom be exerted without hazarding some degree of national agitation. The qualified negative of the President differs widely from this absolute negative of the British sovereign and tallies exactly with the revisionary authority of the council of revision of this State (New York), of which the governor is a constituent part. In this respect the power of the President would exceed that of the governor of New York, because the former would possess, singly, what the latter shares with the chancellor and judges; but it should be precisely the same with that of the governor of Massachusetts, whose constitution, as to this article, seems to have been the original from which the convention have copied.


Clause 3: Every Order, Resolution, or Vote to which the Concurrence of the Senate and House of Representatives may be necessary (except on a question of Adjournment) shall be presented to the President of the United States; and before the Same shall take Effect, shall be approved by him, or being disapproved by him, shall be repassed (overwritten) by two-thirds of the Senate and House of Representatives, according to the Rules and Limitations prescribed in the Case of a Bill.


Hamilton, in Federalist 73, page 409-415, goes into much more detail on the balance of power over Bills between the Executive and Legislative branches. Suffice it to say that the purpose of this section is to keep absolute power out of the 

hands of either branch of the government.


Section 8. Clause 1: The Congress shall have Power To lay and collect Taxes, Duties, Imposts and Excises, to pay the Debts and provide for the common Defense and general Welfare of the United States; but all Duties, Imposts and Excises shall be uniform throughout the United States.


This clause established to the Congress the power to collect taxes and to pay all debts of the government. I Federalist No. 30, page 156-161, Hamilton writes in great detail on “Concerning the General Powers of Taxation”. Also, Madison, beginning on page 229 of Federalist 41, offers a good discussion of this clause.


Clause 2: To borrow money on the credit of the United States.


Clause 3: To regulate Commerce  with foreign Nations, and among the several States, and with the Indian Tribes.


On page 235, Federalist #42, Madison made this comment concerning Clause 3:


...To the proofs and remarks which former papers have brought into view on this subject, it may be added that without this supplemental provision, the great and essential power of regulating foreign commerce would have been incomplete and ineffective. A very material object of this power was the relief of the States which import and export through other States from the improper contributions levied on them by the latter.


Madison further stated in Federalist #45, page 261 the following:


The powers delegated by the proposed Constitution to the 
Federal government are few and defined. Those which are to remain in the State government are numerous and indefinite. The former will be exercised principally on external objects, as war, peace, negotiations, and foreign commerce; with which last the power of taxation will, for the most part, be connected. The powers reserved to the several States will extend to all the objects which, in the ordinary course of affairs, concern the lives, liberties, and properties of the people, and the internal order, improvement, and prosperity of the State.


Clause 4: To establish a uniform Rule of Naturalization, and uniform Laws on the subject of Bankruptcies throughout 

the United States.


Madison’s comments in Federalist #42, page 238, in pointing out the “dissimilarity in the rules of naturalization has long been remarked as a fault in our system” of the fourth article of the Confederation, are as follows:


The new Constitution has, accordingly, with great propriety, made provisions against them (aliens), and all other proceeding from the defects of the Confederation on this head, by authorizing the general government to establish a uniform rule of naturalization throughout the United States.

On the subject of bankruptcies, in the same paper Madison continued:


The power of establishing uniform laws of bankruptcy is so intimately connected with the regulation of commerce, and will prevent so many frauds where the parties or their property may lie or be removed into different States, that the expediency of it seems not likely to be drawn into question.


Clause 5: To coin Moneys, regulate the Value thereof, and of foreign Coin, and fix the Standard of Weights and Measures.


Madison also commented on this clause in #42, page 237 by writing: All that need be remarked on the power to coin money, regulate the value thereof, and of foreign coin, is that by providing for this last case, the Constitution has supplied a material omission in the Articles of Confederation.


Clause 6: To provide for the Punishment of counterfeiting the Securities and current Coin of the United States.


Madison continued: The punishment of counterfeiting the public securities, as well as the current coin, is submitted of course to that authority which is to secure the values of both.


Clause 7: To establish Post Offices and post Roads.


On this clause Madison had this (page 239): The power of establishing post roads must, by judicious management, be a harmless power and may, perhaps, by judicious management be come productive of great public conveniencey. Nothing which tends to facilitate the intercourse between the States can be deemed unworthy of the public care.


Clause 8: To promote the Progress of Science and useful Arts, by securing for limited Times to Authors and Inventors the exclusive Rights to their respective Writings and Discoveries.


See page 239, Federalist #43, for Madison’s remarks on this clause. The protection by copyright laws to protects those who provide their talents is without question a needed protection by a uniform law by the federal government.


Clause 9: To constitute Tribunals inferior to the Supreme Court.


Hamilton in Federalist 81, page 449, had much to say on this clause, but his first remarks on this matter is worth reading:


That there ought to be one court of supreme and final jurisdiction is a proposition which has not been, and is not likely to be contested….The only question that seems to have been raised concerning it is whether it ought to be a distinct body or a branch of the legislature….The argument or rather suggestions, upon which this charge is founded are to the effect: “The authority of the proposed Supreme Court of the United States, which is to be a separate and independent body will be superior to that of the legislature. The power of construing the laws according to the spirit of the Constitution will enable that court to mould them into whatever shape it may think proper; especially as its decisions will not be in any manner subject to the revision or correction of the legislative body. This is as unprecedented as it is dangerous.


Unfortunately Hamilton’s fears about the Supreme Court making ruling as to the spirit of the Constitution has not been unfounded. In Britain, at the time of the writing of the Constitution, the judicial power, in the last resort, resides in the House of Lords, which was a branch of Parliament Perhaps this should have been imitated in our Constitution, with the Senate having the judicial power of “last resort”.


Clause 10: To define and punish Piracies and felonies committed on the high Seas, and Offences against the Law of Nations.


At the time of the founders pirates and other crimes on the “high Seas” was a very serious problem. This clause allowed Congress to define and punish these offences. Madison, in Federalist #42, page 233, states that this power “belongs with equal propriety to the general government, and is still greater improvement on the Article of Confederation”, which contained no provision for the case  of offenses against the law of nations. Madison further wrote that “the provision of the federal articles on the subject of piracies and felonies extends no further than to the establishment of courts for the trial of these offenses.


Clause 11: To declare War, grant letters of Marque and Reprisal, and make Rules concerning Captures on Land and Water.


Madison in Federalist #41, page 224, wrote:


Security against foreign danger is one of the primitive objects of civil society. It is an avowed and essential object of the American Union. The powers requisite for attaining it must be effectually confided to the federal councils.


Is the power of declaring war necessary? No man will answer this question in the negative. It would be superfluous, therefore, to enter into a proof of the affirmative.


Clause 12: To raise and support Armies, but no Appropriation of Money to that Use shall be for a longer Term than two Years.


He continues on this clause:


Is the power of raising armies and equipping fleets necessary? This is involved in the foregoing power  (Clause 11). It is involved in the power of self defense.


But was it necessary to give an INDEFINITE POWER of raising TROOPS, as well as providing fleets; and of maintaining both in PEACE as well as in WAR?


The answer indeed seems to be so obvious and conclusive as scarcely to justify such a discussion in any place. With what color of propriety could the force necessary for defense be limited by those who cannot limit the force of offense? If a federal Constitution could chain the ambitions or set the bounds to the exertions of all other nations, then indeed might it prudently chain the discretion of its own government and set bounds to the exertions for its own safety.


How could a readiness for war in time of peace be safely prohibited, unless we could prohibit in like manner the preparations and establishment of every hostile nation? The means of security can only be regulated by the  means and the danger of attack. They will, in fact, be ever determined by these rules and by no others. It is in vain to oppose constitutional barriers to the impulse of self-preservation. It is worse than in vain; because it plants in the Constitution itself necessary usurpations of power, every precedent of which is a germ of unnecessary and multiplied repetitions. If one nation maintains constantly a disciplined army, ready for the service of ambition or revenge, it obligates the most pacific nations who may be within the reach of its enterprises to take corresponding precautions.


Madison continues this essay on why a standing army is necessary even for a nation which has no such ambitions or revenge.  

Clause 13: To provide and maintain a Navy.


Still in Federalist #41, page 228, Madison supports Clause 13.


Tha palpable necessity of the power to provide and maintain a navy has protected that part of the Constitution against a spirit of censure which has spared few other parts. It Must, indeed, be numbered among the greatest blessing of America that as her Union will be the only source of her maritime strength, so this will be a principal source of her security against danger from abroad.


Clause 14: To make Rules for the Government and Regulation of the land and naval Forces.


This clause gives the power to Congress to support the army and navy as outlined in Clauses 12 and 13.


Clause 15: To provide for calling the Militia to execute the Laws of the Union, suppress Insurrections and repel Invasions.


Clause 16: To provide for organizing, arming, and disciplining the Militia, and for governing such Part of them as may be employed in the Service of the United States, reserving to the States respectively, the Appointment of the Officers, and the Authority of training the Militia according to the discipline prescribed by Congress.


Hamilton addresses both Clauses 15 and 16 in Federalist 29, page 150. Only the first paragraph will be given here, but it states the purpose of the militia, which is the modern day National Guard: 

The power of regulating the militia and of commanding its service in times of insurrection and invasion are natural incidents to the duties of superintending the common defense, and of watching over the internal peace of the Confederacy.


Clause 17: To exercise exclusive Legislation in all Cases whatsoever, over such District (not exceeding ten Miles) as may, by Cession of particular States, and the Acceptance of Congress, become the Seat of the Government of the United States, and to exercise like Authority over all Places purchased by the Consent of the Legislature of the State in which the Same shall be, for the Erection of Forts, Magazines, Arsenals, dock-Yards, and other needful Buildings.


Madison explains Clause 17 in Federalist 43, page 240, as does Hamilton in #32, page 166. In general this clause establishes that any land areas that is taken for the use of the federal government would be under the jurisdiction of the federal government. For example, when the land was selected for the seat of the federal government, Washington, D.C., it met the requirements of this clause not to exceed the 10 mile limitation. This clause also extends to all purchases by the federal government from a State for the erections of “Forts, Magazines, Arsenals, dock-Yards and other needful Buildings.


Clause 18: To make all Laws which shall be necessary and proper for carrying into Execution the foregoing Powers, and all other Powers vested by this Constitution in the Government of the United States.


This last clause simply gives the power to Congress the power to carry out those powers given by Clauses 1 through 17. The exercise of only those powers given to Congress under Section 8, Article 2, must have been in the minds of those who demanded that Article X of the Bill of Rights become a part of the Constitution.


Section 8 outlines what powers the Congress has under the Constitution. Hamilton in Federalist No. 30, page 156-161, in the first paragraph gives a brief summary of these powers:


“It has been already observed that the federal government ought to possess the power of providing for the support of the national forces; in which proposition was intended to be included the expense of raising troops, of building and equipping fleets, and all other expenses in any wise connected with military arrangements and operations. But these are not the only objects to which the jurisdiction of the Union in respect to revenue must necessarily be empowered to extend. It must embrace a provision for the support of the national civil list; for the payment of the national debts contracted, or that may be contracted; and, in general, for all those matters which will call for disbursement out of the national treasury. The conclusion is that there must be interwoven in the frame of the government a general power of taxation, in one shape or another. Taxation will consist, in a great measure, of duties which will be involved in the regulation of commerce.”


Earlier, in Federalist No. 41, page 229-230, Madison wrote this concerning Clause 1:


The power of levying and borrowing money, being the sinew of that which is to be exerted in the national defense, is properly thrown into the same class with it. This power, also, has been examined already with such attention, and has, I trust, been clearly shown to be necessary, both in the extent and form given to it by the Constitution. I will address one additional reflection only to those who contend that the power ought to have been restrained to external taxation - by which they mean taxes on articles imported from other countries. It cannot be doubled that this will always be a valuable source of revenue; that  for a considerable time it must be a principal source; that at the moment it is an essential one. But we may form very mistaken ideas on this subject, if we do not call to mind in our calculations that the extent of revenue drawn from foreign commerce must vary with the variations, both in the extent and the kind of imports; and that these variations do not correspond with the progress of population, which must be the general measure of the public wants.


Further along (page 230), Madison discusses objections to this clause as follows:


Some who have not denied the necessity of the power of 

taxation have grounded a very fierce attack against the Constitution, on the language in which it is defined. It has been urged and echoed that the power “to lay and collect taxes, duties, imposts, and excise, to pay the debts, and provide for the common defense and general welfare of the United States”, amounts to an unlimited commission to exercise every power which may be alleged to be necessary for the common defense or general welfare. No stronger proof could be given of the distress under which these writers labor for objections, than their stooping to such a misconstruction.


In reading other parts of the Federalist Papers, it becomes quite evident that the “Power to lay Taxes” was never meant to be “laid” upon the individual through a personal income tax. Congress had to amend the Constitution in Article 

XVI of the Amendments, under the guise, in my opinion, of raising funds to pay for the cost of our involvement in World War 1. This “power to lay and collect taxes on income”, was in direct violation of what the framers of the Constitution wanted. They understood the danger of allowing the federal government to reach into the very pockets of its citizens to provide the monies to sustain it. The Founders of this Nation knew only too well that this power, if granted, was how the kings of Europe maintained their power over their citizens. Once a government can tax at will, there can be no more control over the centralist government. The mystery is how the people as well as the States allowed such an amendment to be ratified. The right to tax the populous is, without question, the right to control! There is some evidence that Amendment XVI was not properly presented for ratification and in fact may very well not be constitutional. This amendment will be discussed further in Chapter 10 on the amendments.


In order to really understand how these powers were To be utilized by the Congress, one should become a student of the Federalist Papers. Only by reading the wording of the Constitution and the Federalist can one truly appreciate what the Founding Fathers have given us. There is much to be examined in section 8, and we will revisit here in later chapters. The main thing is to know exactly what powers the Congress was originally given, in order to understand how far it has strayed from the original intent of those who fashioned the Constitution. Every article and section has the intent of preventing a central ruling power such as existed in the European countries at that time, especially Great Britain. It must be remembered that the men who wrote this document were risking their lives and fortunes to set in motion as near a perfect rule of law that the mind of men has ever envisioned since time began. 


Section 9. Clause 1: The migration or Importation of such Persons as any of the States now existing shall think proper to admit, shall not be prohibited by the Congress prior to the Year one thousand eight hundred and eight, but a tax or duty may be imposed on such Importation, not exceeding ten dollars for each Person.


This clause, without actually stating it, allowed the importation of slaves until the year 1808. Madison makes reference to this clause in Federalist No. 42, page 234, as follows:


It were doubtless to be wished that the power of prohibiting the importation of slaves had not been postponed until the year 1808, or rather that it had been suffered to have immediate operation. But it is not difficult to account either for this restriction on the general government, or for the manner in which the whole clause is expressed. It ought to be considered as a great point gained in favor of humanity that a period of twenty years may terminate forever, within these States, a traffic which has So long and so loudly upbraided the barbarism of modern policy; that within that period it will receive a considerable discouragement from the federal government, and may be totally abolished, by a concurrence of the few States which continue the unnatural traffic in the prohibitory example which has been given by so great a majority of the Union. Happy would it be for the unfortunate Africans if an equal prospect lay before them of being redeemed from the oppression of their European brethren!


Attempts have been made to pervert this clause into objection against the Constitution by representing it on one side as a criminal toleration of an illicit practice, and on another as calculated to prevent voluntary and beneficial emigration from Europe to America. I mention these misconstructions not with a view to give them an answer, for they deserve none, but as specimens of the manner and spirit in which some have thought fit to conduct their opposition to the proposed government.


At first reading of this clause it would not occur to the reader that the main purpose was to end the practice of slavery by the year 1808. The implication by Madison is that a few States (obviously those mainly in the South) objected to this clause. And, most likely, as a compromise, those States in opposition to the clause demanded the twenty-year period be 
made a part of the clause. This, they probably “sold” to the framers of the Constitution as sufficient time to find other methods of providing the labor necessary to operate the large plantations in the South.

It is also very obvious that James Madison, a Virginian, was an opponent of slavery. But he was also a practical thinking man and realized that the Union, and the document that gave it birth, could be greatly jeopardized by insisting on an immediate end to the practice. Being a Southerner I can understand the political struggle and concerns this clause may have Caused and great concern to the plantation owners. They were, in effect, caught in the middle of the debate. A sudden change from the use of slaves to one of “freed” labor would create great financial hardship, not only to the plantation owner, but to the economy of a young nation as well. The 1808 date would give the slave holders time to make the changeover  


Of course, the later problem was that slavery did not end as this clause intended in 1808. This may be due to the fact that the clause was not specific enough in stating exactly how the end of slavery in the Union was to be accomplished. Madison implies that the majority of the Union was in sympathy with his position that slavery was a “barbaric” practice and should not be tolerated in a free society. It is very possible that had the South adhered to this clause, the War of Secession may never have been a part of our history. But this is yet another story to be told and studied. It is only necessary to point out how the Constitution attempted to address a serious problem at that time in order to preserve the coming together of the thirteen States, thus preserving the Union. This appeared to be more important than the issue of slavery (though not so with those who suffered under the slave system). This clause stated that the issue would be settled in an appropriate period of time. At the close of the War of Secession in 1865 Article VXIII was proposed and was ratified that same year. 

It reads as follows:


Neither slavery nor involuntary servitude, except as a punishment for crime whereof the party shall have been duly convicted, shall exist within the United States, or any place subject to their jurisdiction.


It was recognized that the slaves of that period would remain under the yoke of slavery during those twenty years Prior to 1808; but, in fact, they had to wait almost a hundred years for their emancipation until the close of the War of Succession when the above mentioned amendment was proposed and ratified. It can only be surmised that the Union was still not strong enough in 1808 to bring about the cessation of bondage. Unfortunately, the economy of the South, as well as the Union, had been too dependent on the products of the Southern Plantations. 


Clause 2: The privilege of the Writ of Habeas Corpus shall not be suspended, unless when in Cases of Rebellion or Invasion the public Safety may require it.


A “writ of habeas corpus” as defined in The ‘Lectric Law Library’s Legal Lexico, “is a judicial mandate to a prison official ordering that an inmate be brought to the court so it can be determined whether or not that person is imprisoned lawfully and whether or not he should be released from custody”. Under the Constitution, this right cannot be taken away from the citizens, except in the event of rebellion or invasion. The writ of habeas corpus serves as an important check on the manner in which state courts pay respect to federal constitutional rights. The writ is “the fundamental instrument for safeguarding individual freedom against arbitrary and lawless action.” [(Harris v. Nelson, 394 U.S. 286, 290-91 (1969)] The Supreme Court in McCleskey, 499 U.S. at 496 observed that “the writ of habeas corpus is one of the centerpieces of our liberties. But the writ has potentialities for evil as well as for good. Abuse of the writ may undermine the orderly administration of justice and therefore weaken the forces of authority that are essential for civilization.”


Hamilton discusses this clause in relation to “trial by jury in Federalist 83, pages 467, 479-480. Briefly, on “trial by jury”, he states:


The friends and adversaries of the plan of the convention, if they agree in nothing else, concur at least in the value they set upon the trial by jury; or if there is any difference between them it consist in this: the former regard it as a valuable safeguard to liberty; the latter represents it as the very palladium of free government.


Clause 3: No Bill of Attainder or ex post facto Law shall be past.


A “Bill of Attainder” is an act of the legislature by which one or more persons are declared to be attained (that is to come into possession of or to obtain the possession of), and their property confiscated. Under this clause it is declared that no state can pass any bill of attainder. During the revolutionary war bills of attainder and ex post facto acts of confiscation were passed to a wide extent. The evils resulting from them, in times of more cool reflection, were discovered to have far outweighed any imagined good. (2)

“Ex post facto” laws are prohibited by the Constitution. This is a term used to designate action taken to change the effect given to a set of circumstances. This action relates back to a prior time and places this new effect upon the same set of circumstances existing at that time. Not every change in a convicted person’s situation violates the “ex post facto” clause. A law implicates the ex post facto clause only if it criminalizes conduct that was not a crime when it was committed, increases the punishment for a crime beyond what it was at the time the act was committed. [Collins v. Youngblood, 497 U.S. 37, 42-43 (1990)] (3)


Clause 4: No Capitation, or other direct, Tax shall be laid, unless in Proportion to the Census or Enumeration herein before directed to be taken.

(NOTE: This clause has been affected by amendment XVI.


Under the no capitation clause, a direct uniform tax, such as the “poll tax”, could not be imposed on each head or person. This included any uniform per capita payment or fee. The only exception to this clause was payment or fee in proportion to the census or enumeration herein before directed to be taken. See Section 8 of Article I which states: the Congress shall have the power to lay and collect taxes. This clause was  affected by amendment XVI which gave the Congress the power to lay and collect taxes on incomes from whatever source derived, without apportionment among the several States, and without regard to any census or enumeration. This was the change in the Constitution and “opened the door”, so to speak, to your pocketbook in the form of the individual income tax. More will be said about this tremendous change in Clause 4 in Section 2 of this writing. 


Clause 5: No Tax or Duty shall be laid on Articles exported from any State.


Clause 6: No Preference shall be given by any Regulation of Commerce or Revenue to the Ports of one States over those of another; nor shall Vessels bound to, or from, one State, be obligated  to enter, or pay Duties in another.


Hamilton, in Federalist No. 32, page 167, speaks to this clause on the power of imposing taxes on all articles other than exports and imports:


This, I contend, is manifestly a concurrent and coequal 

Authority in the United States and in the individual States, There is plainly no expression in the granting clause, which makes the power exclusive in the granting clause, which makes that power exclusive in the Union. There is no independent clause or sentence, which prohibits the States from exercising it. 


So far is this from being the case that a plain and conclusive argument to the contrary is to be deductible from the restraint laid upon the States in relation to duties on imports and exports. This restriction implies an admission that if it were not inserted, the States would possess the power it excludes; and it implies a further admission that to all other taxes, the authority of the States remains undiminished. In any other view it would be both unnecessary and dangerous; it would be unnecessary because if the grant to the union of the power of laying such duties implies the exclusion of the States, or even their subordination in this particular there could be no need of such a restriction; it would be dangerous, because the introduction of it leads directly to the conclusion which has been mentioned, and which, if the reasoning of the objectors be just, could not have intended; I mean that the States, in all cases to which the restriction did not apply, would have a concurrent power of taxation with the Union.”


Clause 7: No Money shall be drawn from the Treasury, but in Consequence of Appropriations made by Law; and a regular Statement and Account of Receipts and Expenditures of all public Money shall be published from time to time.


Clause 8: No title of Nobility shall be granted by the United States; and no Person holding any Office of Profit or Trust under them, shall, with out the Consent of the Congress, accept of any present, Emolument, Office, or Title, of any kind whatever, from any King, Prince, or foreign State.

Madison, in Federalist No. 39, page 210, makes a brief comment about the absolute prohibition of titles or nobility:


Could any further proof be required of the republican complexion of this system, the most decisive one might be found in its absolute prohibition of titles and nobility, both under the federal and the State governments; and in its express guaranty of the republican form to each of the latter.


And Hamilton stated in Federalist No. 84, page 480:


Nothing need be said to illustrate the importance of the prohibition of titles and nobility. This may be denominated the cornerstone of republican government; for so long as they are excluded there can never be any other than that of the people.


It is quite obvious that the Founding Fathers had had enough of Kings and Princes, and knew only too well that there was no place in this newly formed republic. On a personal note, I find it most interesting that throughout the writings of the Constitution as well as the Federalist, there is no mention of the form of government being any other than a republic. More on this in Part 2, Chapter 11.


Clause 8 also prohibits any government official, from the President of the United States on down to the lowest bureaucrat, from accepting any gifts or presents or offers of any kind, which includes any title from any foreign government.


Hamilton, in Federalist 84, page 479, speaks to some of the remaining clauses in this section as follows:


It may well be a question whether these are not, upon the whole, of equal importance with any which are to be found in the constitution of this State (New York). The establishment of the writ of habeas corpus, the prohibition of the ex post facto laws, and of TITLES OF NOBILITY, to which we have no corresponding provision in our Constitution, are perhaps greater securities to liberty and republicanism than any it contains. The creation of crimes after the commission of the fact, or, in other words, the subjecting of men to punishment for things which, when they were done, were breaches of no law, and the practice of arbitrary imprisonment, have been, in all ages, the favorite and most formidable instruments of tyranny. The observation of the judicious Blackstone, in reference to the latter, are well worthy of recital: “To bereave a man of life (says he) or by violence to confiscate his estate, without accusation or trial, would be so gross and notorious an act of despotism as must ay once convey the alarm of tyranny throughout the whole nation; but confinement of the person, by secretly hurrying him to jail, where his sufferings are unknown or forgotten, is a less public, a less striking, and therefore a more dangerous engine of arbitrary government.” And as a remedy for this fatal evil he is everywhere peculiarly emphatically in his encomiums on the habeas corpus act, which in one place he calls the “the BULWARK of the British Constitution. (4)


Section 10. Clause 1: No State shall enter into any Treaty, Alliance, or Confederation; grant Letters of Marque and Reprisal; coin Money; emit Bills of Credit; make any Thing but gold and silver Coin a Tender in Payment of Debts; pass any Bill of Attainder, ex post facto Law, or Law impairing the Obligation of Contracts, or grant any Title of Nobility.


Clause 2: No State shall, without the Consent of the Congress, lay anu imposts or Duties on Imports or Exports, except what may be absolutely necessary for executing its inspection Laws; and the net Produce of all Duties and Imposts, laid by any State on Imports or Exports, shall be for the Use of the Treasury of the United States; and all such Laws shall be subject to the Revision and Control of the Congress.


Clause 3: No State shall, without the Consent of Congress, lay any Duty of Tonnage, keep Troops, or Ships of War in time of Peace, enter into any Agreement or Compact with another State. Or with a foreign Power, or emerge in War, unless actually invaded, or in such imminent Danger as will not admit delay.


This section sets out certain restrictions on the authority of the several states. In Federalist No. 44, page 249, James 

Madison wrote:


The prohibition against treaties, alliance, and confederations makes a part of the existing articles of Union; and for reasons which need no explanation, is copied into the new Constitution. The prohibition of letters of 7 is another part of the old system, but is somewhat extended in the new. According to the former, letter of marquee could be granted by the States after a declaration of war; according to the latter, these licenses must be obtained, as well during war as previous to its declaration, from the government of the United States. This alteration is fully justified by the advantage of uniformity in all points which relate to foreign powers; and of immediate responsibility to the nation is all those for whose conduct the nation itself is to be  responsible.


The right of coining money, which is here taken from the Sates, was left in their hands by the Confederation as a concurrent right with that of Congress, under an exception in favor of the exclusive right of Congress to regulate the alloy and value. In this instance, also, the new provision is an improvement on the old.


On the prohibition to bills of credit, Madison goes on to write on page 249:


The extension of the prohibition to bills of credit must give pleasure to every citizen in proportion to his love of justice and his knowledge of the true springs of public prosperity. The 
loss which America has sustained since the peace, from the pestilent effects of paper money on the necessary confidence between man and man, on the necessary confidence in the public councils, on the industry and moral of the people, and on the character of republican government, constitutes an enormous debt against the States chargeable with the unadvised measure, which must long remain unsatisfied; or rather an accumulation 

of guilt, which can be expiated no otherwise than by a voluntary sacrifice on the altar of justice of the power which has been the instrument of it. In addition to these persuasive considerations, It may be observed that the same reasons which show the necessity of denying to the States the power of regulating coin prove with equal force that they ought not to be at liberty to substitute a paper medium in the place of coin. Had every State a right to regulate the value of its coin, there might be as many different currencies as States, and thus the intercourse among them would be impeded; retrospective alterations in its value might be made, and thus the citizens of other States be injured, and animosities be kindled among the States themselves.


Comment: It will be interesting to watch how the European Countries adapt to the use of the new common currency, Euro Dollars, that went into effect  in January 2002.

Madison also commented on Clause 2 as follows on page 251 of the Federalist Papers:


The restraint on the power of the States over imports and exports is enforced by all the arguments which prove the necessity of submitting the regulation of trade to the federal councils. It is needless, therefore, to remark further on this head, than that the manner in which the restraint is qualified seems well calculated at once to secure to the States a reasonable discretion in providing for the conveniencey of their imports and exports, and to the United States a reasonable check against the abuse of this discretion. The remaining particulars of this clause fall within reasoning which are either so obvious, or have been so fully developed, that they may be passed over without remark.

NOTES: (1) All articles and Clauses of the Constitution are taken from The Federalist Papers.

(2) The ‘Lectric  Library’s Lexicon, www.Jectlaw.com/def.htm

(3) Ibid

(4) Blackstone, Commentaries, Vol. 1 page 136, and Vol. 2 page138

