 CHAPTER 10

The Amendments - Article XI to XXVII.


The founding fathers knew that from time to time it would be necessary to make changes in the Constitution of the United States. This was handled by Article V of the Constitution, and imposed strict requirements for an amendment to be passed into law. A review of Chapter 6 on Article V might be helpful to fully understand just how difficult it is to make changes in this document. The first ten amendments, which have been discussed in the previous chapter, were basically demanded by the original thirteen States in order to ratify the Constitution. The articles that follow these original ten are examined and scrutinized depending on the seriousness of the changes they made to the original document.

ARTICLE XI (Suites Against States):



This article was proposed by Congress on September 5, 1794, and adopted on January 8, 1798, amending Section 2, Article III, as follows:


The Judicial power of the United States shall not be construed to extend to any suit in law or equity, commenced or prosecuted against one of the United States by Citizens of another State, or by Citizens or Subjects of any foreign State.


The amendment was passed after the Supreme Court's 1792 ruling in Chisholm v. Georgia, 2 U.S. 419 (1793), that federal courts had the authority to hear cases in law and equity against states, and that states did not enjoy sovereign immunity from suits made by citizens of other states.


The amendment limits the jurisdiction of the Federal judicial system to exclude any suit initiated by a person against a state government. However, this does not limit the use of the Federal accounts when a state consents to be sued. Furthermore, in Fitzpatrick v. Bitzer, 427 U.S. 445 (1976), the Supreme Court unanimously held that Congress may abrogate state immunity from suit, if this is done pursuant to a valid exercise of its constitutional powers. See, e.g. Seminole Tribe of Florida v. Florida, 517 U.S. 44 (1996). The Supreme Court has interpreted the Fourteenth Amendment as granting Congress such power. See Congressional power of enforcement.


Although the amendment's text does not by its own terms include suits brought by a citizen against his own state, the Supreme Court held in Hans v. Louisiana 134 U.S. 1 (1890) that there is a broader principle of state sovereign immunity, of which the Eleventh Amendment is but one example. Such immunity is commonly referred to as "Eleventh Amendment immunity", though the court itself has referred to this designation as "something of a misnomer" Alden v. Maine, 527 U.S. 706 (1999). There has, however, been a consistent expression in dissenting opinions by Supreme Court justices that the states surrendered their sovereign immunity when they ratified the Constitution, and that the Eleventh Amendment should therefore be read narrowly as only applying to suits brought against states under the diversity jurisdiction of the federal courts. (NOTE 1)

ARTICLE XII (Election of the Executive Branch): 


The Twelfth Amendment to the United States Constitution altered Article II pertaining to presidential elections. Article Two said that the U.S. Electoral College would elect both the President and the Vice President in a single election; the person with a majority would become President and the runner-up would become Vice President. Problems with this system were demonstrated by the election of 1796 and, more spectacularly, the election of 1800. The Twelfth Amendment, proposed by the U.S. 

 
Congress on December 9, 1803 and ratified by the requisite number of state legislatures on June 15, 1804, required electors to cast two distinct votes: one for President and another for Vice President.


The Electors shall meet in their respective states, and vote by ballot for President and Vice-President, one of whom, at least, shall not be an inhabitant of the same state with themselves; they shall name in their ballots the person voted for as President, and in distinct ballots the person voted for as Vice-President, and they shall make distinct lists of all persons voted for as President, and of all persons voted for as Vice-President and of the number of votes for each, which lists they shall sign and certify, and transmit sealed to the seat of the government of the United States, directed to the President of the Senate; 


The President of the Senate shall, in the presence of the Senate and House of Representatives, open all the certificates and the votes shall then be counted. 


The person having the greatest Number of votes for President, shall be the President, if such number be a majority of the whole number of Electors appointed; and if no person have such majority, then from the persons having the highest numbers not exceeding three on the list of those voted for as President, the House of Representatives shall choose immediately, by ballot, the President. But in choosing the President, the votes shall be taken by states, the representation from each state having one vote; a quorum for this purpose shall consist of a member or members from two-thirds of the states, and a majority of all the states shall be necessary to a choice. And if the House of Representatives shall not choose a President whenever the right of choice shall devolve upon them, before the fourth day of March next following, then the Vice-President shall act as President, as in the case of the death or other constitutional disability of the President. 


The person having the greatest number of votes as Vice-President, shall be the Vice-President, if such number be a majority of the whole number of Electors appointed, and if no person have a majority, then from the two highest numbers on the list, the Senate shall choose the Vice-President; a quorum for the purpose shall consist of two-thirds of the whole number of Senators, and a majority of the whole number shall be necessary to a choice. But no person constitutionally ineligible to the office of President shall be eligible to that of Vice-President of the United States. 


Article II provided that each elector could cast two votes; at least one of those votes had to be for an individual not inhabiting the same state as the electors themselves (this provision was designed to keep electors from voting for the "favorite sons" of their respective states). A majority of electoral votes was required to win. If more than one individual was voted for by a majority of electors (which was possible, since each elector cast two votes), the individual with the greater number of votes won.


If there were a tie, the House of Representatives would choose from amongst the two candidates. If no individual had a majority, then the House of Representatives would choose from the five individuals with the greatest number of electoral votes.


The choosing of the Vice President was a simpler process. Whichever candidate received the greatest number of votes, except for the one elected President, became Vice President. The Vice President, unlike the President, did not require the votes of a majority of electors. In the event of a tie for second place between multiple candidates, the Senate chose one of them to be Vice President. Each Senator cast one vote, and under Article I granted the sitting Vice President a tie-breaking vote.


Electoral College under Amendment XII:
The amendment, which applied to elections beginning in 1804, did not change the composition of the Electoral College. Rather, it amended the process whereby the Electoral College, or in some cases the House of Representatives, chooses the President.


Under the Twelfth Amendment, electors must cast distinct votes for President and Vice President, instead of two votes for President. No Elector may cast votes for Presidential and Vice Presidential candidates who both inhabit the same state as the Elector. It is, however, possible for an Elector to cast his votes for candidates from the same state, if that state is different from the Elector's.


The Twelfth Amendment explicitly precluded from being Vice President those ineligible to be President: people under thirty-five years of age, those who have not inhabited the United States for at least fourteen years, and those who are not natural-born citizens. It is unclear if the Twenty-second Amendment's term-limiting provisions prevent two-term Presidents from becoming Vice Presidents (see that article for a fuller discussion).


A majority of electoral votes is still required for one to be deemed elected President or Vice President. When nobody has a majority, the House of Representatives, voting by states and with the same quorum requirements as under Article II, chooses a President. The Twelfth Amendment allows the House to consider no more than three candidates, compared to five under the original constitution.


The Senate, similarly, may choose the Vice President if no candidate has received a majority of electoral votes. Its choice is limited to those with the "two highest numbers" of electoral votes. (If multiple individuals are tied for second place, the Senate may consider all of them, in addition to the individual with the greatest number of votes.) The Twelfth Amendment introduced a quorum requirement of two-thirds for the conduct of balloting. Furthermore, the Twelfth Amendment provides that the votes of a majority of Senators are required to arrive at a choice; thus, the sitting Vice President is denied the power to cast a tie-breaking vote.


The election of 1804, and every election since has been conducted under the Twelfth Amendment. Only once since that time has the House of Representatives chosen the President. In 1824, Andrew Jackson received 99 electoral votes, John Quincy Adams (son of John Adams) 84, William H. Crawford 41, and Henry Clay 37. All of the candidates were members of the Democratic-Republican Party (though there were significant political differences between them), and every one fell short of the 131 votes necessary to win. (Note 2)


It has been pointed out that the first eleven amendments sprang from fear of National power that many of the States possessed. Those amendments were designed to stay the National hand. 

Amendment XII was procedural to eliminate any confusion in the selection of the President and Vice-President and in definition of their succession in the implementation of their duties under the Constitution. Under the Electoral College system of electing these two top offices, it is quite possible that the popular vote may not agree with the Electoral Vote, and individuals receiving the greatest number of popular votes may not, in fact, become the President or Vice-President.

ARTICLE XIII (Prohibition of Slavery):


This amendment abolished slavery and, with the exception of allowing punishments for crimes, prohibits involuntary servitude. The article states:

Section 1. Neither slavery nor involuntary servitude, except as a punishment for crime whereof the party shall have been duly convicted, shall exist within the United States, or any place subject to their jurisdiction. 


Section 2. Congress shall have power to enforce this article by appropriate legislation. 


The Thirty-eighth Congress proposed the thirteenth amendment to the Constitution of the United States to the legislatures of the several states, on January 31, 1865.


 This amendment completed the abolition of slavery, which had begun with President Abraham Lincoln's Emancipation Proclamation of 1863. The Emancipation Proclamation had only applied to slaves being held in areas that were in rebellion against the United States at the time of the Proclamation. Slaves in areas then controlled by the Union were not freed until this amendment took effect. (However, some states where slavery was formerly legal had changed their constitutions in the meantime).


The Supreme Court has ruled that the Thirteenth Amendment does not prohibit mandatory military service in the United States. Interestingly enough, the 13th Amendment makes the use of the "chain gang" or other methods of involuntary servitude by convicted criminals constitutional in the United States, as long as the methods of enforcing the servitude are not "cruel and unusual" (floggings, beatings, etc.). (NOTE 3)


The language as presented under Section 1 was not original to our Constitution. It first appeared under the Articles of Confederation on July 13, 1787. It was passed as an ordinance creating the Northwest Territory, which consisted of Ohio, Illinois, Indiana, Michigan and Wisconsin. This ordinance stated: “There shall be neither slavery nor involuntary servitude in the said territory otherwise than in punishment of crimes, whereof the party shall have been duly convicted.” A proviso was added requiring the return from the territory of any fugitive slaves.


It is interesting to note that the Congress had previously abolished slavery in the District of Columbia and in the Territories. In addition, they had repealed the Fugitive Slave 

Law, and had given freedom to the Negroes who had served in the Union armies.


The Emancipation Proclamation freed only the slaves in the seceded States, excepting some parishes in Louisiana, a few counties in Virginia, and the whole of Tennessee. Many questioned the validity of the proclamation under the war power of the President. With the adoption of the 13th Amendment any doubt of the legality of the proclamation was removed.


A Federal Court said of the amendment: “If trenches (encroaches) directly upon the power of the States and the people of the States. It is the first and only instance of a change of this character in the organic law. It destroyed the most important relation between capital and labor in all the States where slavery existed. It affected deeply the fortunes of a large portion of their people. It struck out of existence millions of property (meaning slaves as property). The measure was the consequence of a strife of opinions, and a conflict of interest, real or imaginary, as old as the Constitution itself. These elements of discord grew in intensity. Their violence was increased by the throes and convulsions of a civil war. The impetuous vortex finally swallowed up the evil, and with it forever the power to restore it.”

In 1914 it was held by the Supreme Court that a law of a State, in which a person was fined for a misdemeanor agreed to work out the fine for the surety paid for him, was held unconstitutional. This was considered as creating “involuntary servitude” and is in violation of this amendment. A person who hires another under a contract by which the hirer has the right to imprison the worker or keep him under guard until the contract should be performed, was held by a Federal Court in 1903 to violate the Peonage Act of Congress (1867) passed under this amendment. And therefore it was held in 1907 as a State law making it a misdemeanor, punishable by imprisonment, for one to agree to perform services and then, after receiving a part of the consideration in advance, refuse to perform. Thus it is seen from very recent cases that this provision is still vital and active. Also in many situations it has been held that city ordinances requiring persons, penalized and sent to jail, be allowed to work out their fines in the street or elsewhere, and do not violate Section 1 of this amendment.


Congress passed under this constitutional authority the Civil Rights Act of 1975, another act prohibiting peonage and some other statues. The Supreme Court, in violation of the thirteenth amendment, held the first and second sections of this act in 1888. The thirteenth amendment is a regulation of the States. It does not authorize Congress to regulate the conduct of those individuals who wish to prevent Negroes from having the full and equal enjoyment of hotels, theaters, and other public places. Legislation of this kind would come within the police power of the State. In many of the States there had been legislation requiring the providing of separate but equal accommodations for white persons and Negroes. Such regulations had been held valid as essential to public order.


Further, the Supreme Court said that while the object of this amendment was undoubtedly to enforce the absolute equality of the two races before the law: “In the nature of things it could not have been intended to abolish distinctions based upon color, or to enforce social, as distinguished from political equality, or a commingling of the two races upon terms unsatisfactory to either.”  The court further stated that laws permitting and even requiring separation did not imply the inferiority of either race to the other, and such laws had been generally, if not universally, recognized as within the competency of State legislatures in the exercise of their police powers.

ARTICLE XIV (Privileges or Immunities, due process, elections and debt)

 
This is one of the post-Civil War amendments and includes the Due Process and Equal Protection Clauses. It was proposed on June 13, 1866, and ratified on July 9, 1868.


The amendment provides a broad definition of national citizenship, overturning a central holding of the Dred Scott case. It requires the states to provide equal protection under the law to all persons (not only to citizens) within their jurisdictions. The framers' main intent was to ensure equal protection regardless of race, while including some protection of the right to vote.


Current Supreme Court Justice David Souter has called this amendment "the most significant structural provision adopted since the original Framing". (McCreary County v. ACLU of Kentucky (2005)), although the true significance of the Amendment was not realized until the 1950s and 1960s, when it was interpreted to prohibit racial segregation in public schools and other facilities in Brown v. Board of Education. (Note 4)

The first section formally defines citizenship and requires the states to provide civil rights.


Section 1. All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside. 



No State shall make or enforce any law, which shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws. 


The first section defines who is a citizen of the United States and establishes that no state can enact laws that abridge certain rights of its citizens or persons within the jurisdiction of the United States. This represented Congress's reversal of that portion of the Dred Scott v. Sandford decision that declared that African Americans were not and could not become citizens of the United States or enjoy any of the privileges and immunities of citizenship.


This provision ensures that children born on United States soil, with a very small number of exceptions, are U.S. citizens. This type of guarantee—legally termed "jus soli", or "right of the territory"— does not exist in most of Western Europe, although it is common in the Americas.


The phrase "All persons born or naturalized in the United States, and subject to the jurisdiction thereof" indicates that there are some exceptions to the universal rule that birth on U.S. soil automatically grants citizenship. The Supreme Court precedent set by the case of United States v. Wong Kim Ark interprets the exception narrowly to cover only the following:

· Children born to foreign diplomats 

· Children born to enemy forces in hostile occupation of the United States 

· Native Americans born on tribal lands 


Under this interpretation, the U.S.-born children of illegal immigrants and tourists are automatically U.S. citizens. Many opponents of illegal immigration have proposed that this be changed, either through legislation or a constitutional amendment. The proposed changes are usually one of the following.

· The child should have at least one parent who is a U.S. citizen. 

· The child should have at least one parent who is a U.S. citizen or permanent resident 

· The child should have at least one parent who is lawfully present in the United States (not an illegal immigrant). (NOTE 5)

 This amendment was passed because the Congress considered the Thirteenth Amendment not adequate to accomplish the recognition of al “persons born or naturalized” in the United States as full citizens of not only the United States, but of the State in which that individual resided. This amendment did not correct this deficiency, but it did strike the word “white” from the constitutions of northern States, which had limited citizenship to white males.  It also set aside the theory that the individual owed his allegiance to his State, and the State would have to deal with the National Government.


The first case to test this amendment did not involve racial issues, but had to do with a controversy between rival business houses.  The case stated “that the amendment originated a new citizenship for all, which supplanted former State citizenship, and changed the rights attending it”.  In 1873 the Supreme Court rejected this contention and stated that the amendment did not disclose “any purpose to destroy the main features of the general system.”  It held that the command that “no State shall … abridge the privileges or immunities of citizens of the United States” does not prevent a State from abridging privileges of State citizenship as distinguished from privileges of national citizenship. This was a momentous decision by the Supreme Court, as it involved the preservation of State citizenship and State rights. It should be noted at this point that the Fourteenth Amendment had been intended primarily for the benefit of the Negro race. However, it also conferred the right of citizenship upon persons of all races either born or naturalized in the United States. Also the amendment did not apply to any person born in the United States who was not subject to the jurisdiction thereof, and did not become a citizen. An example is the child of a foreign minister or consul.


Let us remember that at this time in the Nation’s history, women did not have the full benefits of citizenship.  A woman in Missouri sued the registrar because he refused to put her name on the list of voters. She held that the Fourteenth Amendment made her a “citizen of the United States”, and that the State of Missouri could not abridge her right as a citizen to vote for the presidential electors. The Supreme Court in 1874 denied her claim. They based this on the premise that “she was a citizen born of citizen parents before the amendment. Her status, with respect to voting, was not changed by it, because the right to vote before the amendment was not necessarily one of the privileges or immunities of citizenship.


As the language of Section 1 states, and the Supreme Court upheld to mean, the “privileges and immunities” of National citizenship did not include that the fundamental rights as guaranteed by the first ten amendments against National invasion were not, by the clause, converted into or superseded by rights or immunities which the State could not touch. State action therefore was no further restrained than it was before the Fourteenth Amendment, except in the particulars clearly within the purpose of this amendment.


Under this amendment the Federal government is forbidden to deprive any citizen of “life, liberty or property without due process of law.” Also the people in the States issue the same command. Even though it was feared in the beginning that the National powers should be controlled, it later became clear that the States could also become tyrannical in its powers. The Supreme Court in 1906 held that the due process of law means, “no change in ancient procedures can be made which disregard those fundamental principals. Which …. Protect the citizen in his private right and guard him against the arbitrary action of the government.” The amendment further strengthened the protection of private property by stressing that a citizen cannot be deprived of his property without the due process of law, demanding a full hearing and adequate compensation.


The “liberty” that this clause safeguards is nor merely the freedom of the person from unjust or unlawful imprisonment. It embraces also the free use of his faculties in all lawful ways. The Supreme Court in 1908 held that the liberty of the citizen to make contracts is not denied by a State law, limiting the hours of the day of labor or fixing a fine for each violation, because liberty is not absolute when the welfare of society is involved. Again in 1914, the court upheld as constitutional under this section, the law of a State forbidding under penalty that women be employed longer than a designated day.


There are a number of other Supreme Court cases decided under this amendment. In 1937 they upheld a law of the State of Washington establishing wages and working conditions for women and children. This, in principal, overruled a decision made in 1923, which law required minimum wages to women and children. In 1905 the court had held that a law for compulsory vaccination did not infringe upon personal liberty when smallpox was prevalent and increasing. Also in 1905 the clause was held by the court to be in violation by a State law which forbid the employing of any foreign-born person, who was not naturalized and had not declared his intention to become a citizen, as having the right to liberty and property and the “equal protection of the law” that a United States citizen enjoys.


Even though the preceding may seem quite confusing, it points out how the courts, especially the Supreme Court, seem, on one hand, to rule one way, and on the other hand, rule in another direction on the same areas of constitutional law. This is not too surprising when one considers that the personalities and political leanings change as a judge either dies or retires from the court. Also in an election of a new president, having the opportunity to appoint judges to the Supreme Court, would quite naturally select those persons closest to the president’s own personality and political leanings. The most recent example of “packing the court” occurred when Franklin Roosevelt  “packed” the Supreme Court during his almost twelve years in the executive office. As Hamilton wrote in Federalist 81 (page 450): “….The power of construing the laws according to the spirit of the Constitution will enable that court to mould them into whatever shape it may think proper; especially as its decisions will not be in any manner subject to the revision or correction of the legislative body. This is as unprecedented as it is dangerous ….”.

The second section establishes rules for the apportioning of representatives in Congress to states, essentially counting all residents for apportionment and reducing apportionment if a state wrongfully denies a person's right to vote.


Section 2. Representatives shall be apportioned among the several States according to their respective numbers, counting the whole number of persons in each State, excluding Indians not taxed. But when the right to vote at any election for the choice of electors for President and Vice President of the United States, Representatives in Congress, the Executive and Judicial officers of a State, or the members of the Legislature thereof, is denied to any of the male inhabitants of such State, being twenty-one years of age, and citizens of the United States, or in any way abridged, except for participation in rebellion, or other crime, the basis of representation therein shall be reduced in the proportion which the number of such male citizens shall bear to the whole number of male citizens twenty-one years of age in such State. 


This section overrode the provisions of the Constitution that counted slaves as three-fifths of a person for purposes of allotting seats in the House of Representatives and the Electoral College.  (NOTE 6)


Section 2 guaranteed, “the citizens of each State shall be entitled to all privileges and immunities of citizens in the several 

States”. In other words, citizens of one State doing business in another State cannot be denied the privileges and immunities of the citizens of that State. But the portion of this amendment, which states “nor denies to any person within its jurisdiction the equal protection of the laws”, was designed to prevent a State from making discriminations between its own citizens. Even though the original intent of this phrase was written for the liberated Negro, the language was without limitations, extending to “any person”. This clause has been applied in thousands of cases in both State and National courts to every conceivable form of inequities arising or alleged to arise out of the laws of States. An Act of Congress fixing punishment for three or more persons conspiring to deprive another of the equal protection of the laws was held invalid by the Supreme Court in 1883 because the Fourteenth Amendment is a limitation upon the State and not upon persons. The design of this clause was “to prevent any person or class of persons from being singled out as a special subject for discriminating and hostile legislation.”
Section 2 in regarding how the House of Representatives were to be elected, that is “in proportion to the white population and three-fifths of the slaves”, was changed to allow each Negro to count as one. This changed enabled the federal government to inflict punishment upon States for preventing citizens their right to vote, not just in voting for National officers but also for some officers of the States. This section does not contravene any law by the States requiring the ability to read and write. Nor has Congress ever exerted its power under this amendment to reduce the number of a State’s representatives in the National House.

Section 3. No person shall be a Senator or Representative in Congress, or elector of President and Vice President, or hold any office, civil or military, under the United States, or under any State, who, having previously taken an oath, as a member of Congress, or as an officer of the United States, or as a member of any State legislature, or as an executive or judicial officer of any State, to support the Constitution of the United States, shall have engaged in insurrection or rebellion against the same, or given aid or comfort to the enemies thereof. But Congress may by a vote of two-thirds of each House, remove such disability. 


The third section prevents the election of any person to the Congress or Electoral College who has engaged in insurrection, rebellion, or treason. A two-thirds vote by Congress can override this limitation, however. This disqualification could not have been enacted as a statute, because it would have been an ex post facto punishment. In 1978, two-thirds votes of both Houses of Congress were obtained posthumously removing the service ban from Robert E. Lee and Jefferson Davis. (NOTE 7)


Section 4. The validity of the public debt of the United States, authorized by law, including debts incurred for payment of pensions and bounties for services in suppressing insurrection or rebellion, shall not be questioned. But neither the United States nor any State shall assume or pay any debt or obligation incurred in aid of insurrection or rebellion against the United States, or any claim for the loss or emancipation of any slave; but all such debts, obligations and claims shall be held illegal and void. 


The fourth section confirmed that the United States would not pay "damages" for the loss of slaves, nor debts that had been incurred by the Confederacy — for example, several English and French banks had loaned money to the South during the war.  (NOTE 8)

Section 5. The Congress shall have power to enforce, by appropriate legislation, the provisions of this article. 


The fifth section empowers Congress to enforce the amendment "by appropriate legislation." Although in Katzenbach v. Morg (1966) the Warren Court construed this section broadly, the Rehnquist Court tended to construed it narrowly, as in City of Boerne v. Flores (1997) or Board of Trustees of the University of Alabama v. Garrett (2001).


A number of individuals argue that the ratification of the 14th Amendment violated Article V of the Constitution. For instance, Bruce Ackerman argues that:

· A rump Congress that did not include representatives and senators from most Ex-Confederate States proposed the 14th Amendment, and, had those congressmen been present, the Amendment would never have passed. 

· Ex-Confederate states were counted for Article V purposes of ratification, but were not counted for Article I purposes of representation in Congress. 

· The ratifications of the Ex-Confederate States were not truly free, but were coerced. For instance, many Ex-Confederate States had their re-admittance to the Union conditioned on ratifying the 14th Amendment. 

(See Amar, Akhil Reed. America's Constitution: A Biography. p. 364–365.) (NOTE  9)

ARTICLE XV (Race and the right to vote):

The amendment states, in full:


Section 1. The right of citizens of the United States to vote shall not be denied or abridged by the United States or by any State on account of race, color, or previous condition of servitude. 


Section 2. The Congress shall have power to enforce this article by appropriate legislation. 


This amendment is one of the post Civil War, Reconstruction amendments. It was ratified on February 3, 1870.

This amendment prohibits the states or the federal government from using a citizen's race, color, or previous status as a slave as a voting qualification. Its basic purpose was to enfranchise former slaves. But it was not really until the Voting Rights Act in 1965, almost a century later that this purpose was actually achieved in all states.


The first person to vote under the provisions of the amendment was Thomas Mundy Peterson.


After the passage of the Thirteenth Amendment, which barred slavery, and the Fourteenth Amendment, which guaranteed former slaves citizenship, there were still fears by the Radical Republicans that sympathizers to the Confederate cause would attempt to achieve through suppression of the black vote what they could not obtain by war. No southern state had ever had a black elected official, and most southern states even prohibited the vote to freed slaves and freeborn blacks. Blacks were known to be sympathetic to the Republicans thanks to their clear anti-slavery policies, and the efforts of the Republicans with Reconstruction after the American Civil War. As to the fear that southern legislatures would restrict the vote to whites as they did before the Civil War, the amendment was clearly justified and, in retrospect, the fears of the Radicals were well founded. They also saw a political opportunity to break the hold of the Democratic Party over the Deep South.


After the passage of the Fifteenth Amendment, southern blacks voted in numbers that on a per capita basis would probably exceed black political participation today. On both a per capita and absolute basis, more blacks were elected to political office during the period from 1865 to 1880 than at any other time in American history. Although no state elected a black governor during Reconstruction, a number of state legislatures were effectively under the control of a substantial African American caucus. These legislatures brought in programs that are considered part of government's duty now, but at the time were radical, such as universal public education. They also set aside all racially biased laws, even those prohibiting interracial marriage.


Despite the efforts of groups like the Ku Klux Klan to intimidate black voters and white Republicans, assurance of federal support for democratically elected southern governments meant that most Republican voters could both vote and rule in confidence. For example, when an all-white mob attempted to take over the interracial government of New Orleans, President Ulysses S. Grant sent in federal troops to restore the elected mayor.


However, after the close election of Rutherford B. Hayes, Hayes, in order to mollify the South, agreed to withdraw federal troops. He also overlooked poll violence in the Deep South, despite several attempts by the Republicans to pass laws assuring the rights of black voters and to punish intimidation. To show the unwillingness of Congress to take any action at this time, even a bill that would have required incidents of violence only at polling places to be publicized failed to pass the Congress. Without the restrictions, voting place violence against blacks and Republicans increased, including instances of murder. Most of this was done without any interference by law enforcement, and often even with their co-operation.


By the 1890s, many southern states had rigorous voter qualification laws, including literacy tests and poll taxes. Some states even made it difficult to find a place to register to vote. Most of these laws were race neutral, but clearly discriminated against black voters, either through their construction or their administration. For example, most states required literacy tests, but voters were exempt if they could prove that one of their grandfathers had been eligible to vote (the original "grandfather clause"). The literacy test was set to be almost impossible to pass. In one case, a potential black registrant was asked to reproduce the entire U.S. Constitution from memory; despite being a university professor, he failed to pass the test.


This situation lasted well into the 1950s. At that time, the NAACP started challenging voter registration laws in court on the basis that they were unfairly administered against black voters. Despite numerous court rulings in their favor, the threat of violence or simple ignorance of their rights kept black voter participation low.


The matter came to a head shortly after Lyndon B. Johnson became president after the assassination of John F. Kennedy. Johnson had a very liberal reputation, and a long history of sympathy for black voting rights. At the 1964 Democratic National Convention, his commitment was put to the test. The Democratic Party of the State of Mississippi was "whites only"—a trick they pulled off because legally the Democratic Party was a private organization, not a government agency, and therefore was not required to obey the provisions of the Fourteenth Amendment. As such, even registered black voters in Mississippi could not vote in the Democratic primaries, which for all intents and purposes decided who won the general election (In several southern states, Republicans didn't even challenge for many offices, including for election to the House of Representatives). As a result, black voters formed the Mississippi Black Democratic Party, and elected its own delegates who showed up at a convention that was clearly going to be won by Johnson, demanding their proportion of Mississippi's delegates. After a hearing before the accreditation committee, the black delegates were allowed to sit as delegates-at-large, effectively breaking the color barrier in the Democratic Party.


In addition to the Voting Rights Act of 1965, Johnson was also instrumental in the passage of the Twenty-Fourth Amendment, which prohibited poll taxes. (NOTE 10)


This amendment is the last of the three amendments arising from the Civil War. Whereas, the first ten amendments placed “the chains of the Constitution” upon the Nation, Articles Thirteen, Fourteen and Fifteen placed those “chains upon the States.

ARTICLE XVI (Income Tax):


The Sixteenth Amendment of the United States Constitution, authorizing income taxes in their present form, was ratified on February 3, 1913. The amendment states:


The Congress shall have power to lay and collect taxes on incomes, from whatever source derived, without apportionment among the several States, and without regard to any census or enumeration.


Some background information: The Wilson-Gorman Tariff Act of 1894 attempted to impose a federal tax of 2% on incomes over $3,000. Derided by its opponents as "communistic", it was challenged in federal court.


In the case of Pollock v. Farmers' Loan & Trust Co. 157 U.S. 429 (1895), aff'd on reh'g, 158 U.S. 601 (1895), the Supreme Court declared the 1894 Act to be an unconstitutional unapportioned "direct tax" (because it taxed the rents from land and the dividends from stocks, and the Court said that such taxes "burden" the property).


In response to this development and a growing concern among many elements of society that the wealthiest Americans had consolidated too much economic power, this amendment was passed by Congress and sent to the states. In 1913, Secretary of State Philander Knox proclaimed that the necessary three-quarters of the states had ratified the amendment in 1913 (a few additional states ratified the amendment later), ensuring the constitutionality of unapportioned federal income taxes.


The Supreme Court's interpretation of the Sixteenth Amendment has evolved and adapted considerably over time. Most disputes about the applicability of this amendment to specific the types of income, springs from the reliance on the language of out-dated interpretations and overturned decisions.


In Brushaber v. Union Pacific Railroad, 240 U.S. 1 (1916), the Supreme Court indicated that the Sixteenth Amendment did not give the Congress a new power to tax incomes, as Congress already had that power. Although an income tax on income from property had been deemed (under Pollock, above) to be a direct tax, and an income tax on wages, etc., had been deemed to be an indirect tax (an excise), the Court in Brushaber decided that, after the Sixteenth Amendment, the Constitution allows Congress to tax any incomes without apportionment (and without regard to any census or enumeration) regardless of "source" -- that is, regardless of whether the particular income tax is deemed direct (such as a tax on income from property) or indirect (i.e., an excise, such as a tax on income from labor). The Sixteenth Amendment made the distinction between a direct tax and an indirect tax constitutionally irrelevant with respect to income taxes. In Brushaber, the Court upheld the validity of the Federal income tax.


In Commissioner v. Glenshaw Glass Co., 348 U.S. 426 1955), the Supreme Court laid out what has become the modern understanding of what constitutes 'income' to which the Sixteenth Amendment applies, declaring that income taxes could be levied on "accessions to wealth, clearly realized, and over which the taxpayers have complete dominion." Under this definition, any increase in wealth—whether through wages, benefits, bonuses, sale of stock or other property at a profit, bets won, lucky finds, awards of punitive damages in a lawsuit, qui tam actions—are all within the definition of income, unless Congress makes a specific exemption (as it has for things like gifts, bequests, and certain scholarships).


A common claim among tax protesters, conspiracy theory proponents, and others opposed to income taxes in general is that the Sixteenth Amendment was never "properly ratified". Claims calling into question the ratification of the Sixteenth Amendment cite factors such as:

· differences in capitalization, spelling of words, and use of punctuation among the bills ratified by the various states 

· the argument that Ohio was not actually a state in 1913, because a Congressional proclamation recognizing the statehood of Ohio was not issued until 1953—although Ohio had been sending representatives to Congress and participating in presidential elections since 1803 

· an argument that even if the Sixteenth Amendment was validly ratified, it merely "implied" the authority for an income tax, without explicitly creating it 


The best-known proponent of the non-ratification claim is Bill Benson, co-author of the book The Law That Never Was. His arguments were used by the defendants in several court cases, and were rejected in each one. In one of these cases, U.S. v. Thomas, 788 F.2d 1250, 1252 (7th Cir. 1986), cert. den. 107 S.Ct. 187 (1986), the Seventh Circuit Court of Appeals wrote:


Thirty-eight states ratified the sixteenth amendment, and 

thirty-seven sent formal instruments of ratification to the Secretary of State. (Minnesota notified the Secretary orally, and additional states ratified later; we consider only those Secretary Knox considered.) Only four instruments repeat the language of the sixteenth amendment exactly as Congress approved it. The others contain errors of diction, capitalization, punctuation, and spelling. The text Congress transmitted to the states was: "The Congress shall have power to lay and collect taxes on incomes, from whatever source derived, without apportionment among the several States, and without regard to any census or enumeration." Many of the instruments neglected to capitalize "States," and some capitalized other words instead. The instrument from Illinois had "remuneration" in place of "enumeration"; the instrument from Missouri substituted "levy" for "lay"; the instrument from Washington had "income" not "incomes"; others made similar blunders.


Thomas insists that because the states did not approve exactly the same text, the amendment did not go into effect. Secretary Knox considered this argument. The Solicitor of the Department of State drew up a list of the errors in the instruments and—taking into account both the triviality of the deviations and the treatment of earlier amendments that had experienced more substantial problems—advised the Secretary that he was authorized to declare the amendment adopted. The Secretary did so. . .. Secretary Knox declared that enough states had ratified the sixteenth amendment. The Secretary's decision is not transparently defective. We need not decide when, if ever, such a decision may be reviewed in order to know that Secretary Knox's decision is now beyond review. Federal courts have rejected appeals based on claims of non-ratification, and some now consider them frivolous suits that are subject to sanction. In Knoblauch v. Commissioner, 749 F.2d 200, 201 (5th Cir. 1984), the court held, "Every court that has considered this argument has rejected it" when that court was presented with an argument that there were defects in the ratification of the Sixteenth Amendment by the states.


A strong libertarian viewpoint proposes the existence of a natural right to "enjoy all the fruits of one's own labor" (previously protected, they claim, by the Ninth Amendment). Taxation is argued to be an infringement on that right, and this amendment is criticized as a major expansion of the taxing power of the federal government. (NOTE 11)


The proper solution to any question about the validly of this amendment would be to exercise Article V of the Constitution and, just as Amendment XXI rescinded Amendment XVIII - the Prohibition on sale of alcohol -, to reverse the Sixteen Amendment.  See the chapter in Part 2 on alternative taxation methods to simplify the current tax code.

ARTICLE XVII (Senator election and number):


The Seventeenth Amendment of the United States Constitution ratified on April 8, 1913 and first in effect for the election of 1914, amends Article 1 Section 3 of the Constitution to provide for the direct election of Senators by the people of a state rather than their election or appointment by a state legislature. It was amended during a period of social reform. It states:


The Senate of the United States shall be composed of two Senators from each State, elected by the people thereof, for six years; and each Senator shall have one vote. The electors in each State shall have the qualifications requisite for electors of the most numerous branches of the State legislatures. 

When vacancies happen in the representation of any State in the Senate, the executive authority of such State shall issue writs of election to fill such vacancies: Provided, That the legislature of any State may empower the executive thereof to make temporary appointments until the people fill the vacancies by election as the legislature may direct. 


This amendment shall not be so construed as to affect the election or term of any Senator chosen before it becomes valid as part of the Constitution. 


Article I, section 3 provided that senators be elected by their state legislatures. The election of delegates to the Constitutional Convention established the precedent for state selection. The framers of the Constitution believed that in electing senators, state legislatures would cement their tie with the national government by having direct say in the affairs thereof, which would increase the chances for ratifying the Constitution. They also expected that senators elected by state legislatures would be able to concentrate on the business at hand without regional pressure from the populace.


This process seemed to work well until the mid-1850s. At that time, growing hostilities in various states resulted in vacant Senate seats. In Indiana, for example, the conflict between Democrats in the southern half of the state and the emerging Republican Party in the northern half prevented the election of any candidate, thereby leaving the Senate seat vacant for two years. This marked the beginning of many contentious battles in state legislatures, as the struggle to elect senators reflected the increasing regional tensions over slavery and states' rights, which led to the Civil War.


After the Civil War, problems in senatorial elections by the state legislatures multiplied. In one case in the mid-1860s, the election of Senator John Stockton of New Jersey was contested on the grounds that he had been elected by a plurality rather than a majority in the state legislature. Stockton based his defense on the observation that not all states elected their senators in the same way, and presented a report that illustrated the inconsistency in state elections of senators. In response, Congress passed a law in 1866 regulating how and when senators were elected in each state. This was the first change in the process of senatorial elections created by the Founders. The law helped but did not entirely solve the problem, and deadlocks in some legislatures continued to cause long vacancies in some Senate seats.


Intimidation and bribery marked some of the states' selection of senators. Nine bribery cases were brought before the Senate between 1866 and 1906. In addition, forty-five deadlocks occurred in twenty states between 1891 and 1905, resulting in numerous delays in seating senators. In 1899, problems in electing a senator in Delaware were so acute that the state legislature did not send a senator to Washington for four years.


The impetus for reform began as early as 1826, when direct election of senators was first proposed. In the 1870s, voters sent a petition to the House of Representatives for popular election. From 1893 to 1902, momentum increased considerably. Each year during that period, a constitutional amendment to elect senators by popular vote was proposed in Congress, but the Senate fiercely resisted change, despite the frequent vacancies and disputed election results. In the mid-1890s, the Populist Party incorporated the direct election of senators into its party platform, although neither the Democrats nor the Republicans paid much notice at the time. Direct election was also part of the Wisconsin Idea championed by Republican progressive Robert La Follette, and Nebraska Republican reformer George Norris. In the early 1900s, one state initiated changes on its own. Oregon pioneered direct election and experimented with different measures over several years until it succeeded in 1907. Soon after, Nebraska followed suit and laid the foundation for other states to adopt measures reflecting the people's will. Senators who resisted reform had difficulty ignoring the growing support for direct election of senators.


After the turn of the century, momentum for reform grew rapidly. William Randolph Hearst expanded his publishing empire with Cosmopolitan, which became a respected general-interest magazine and championed the cause of direct election with muckraking articles and strong advocacy of reform. Hearst hired a veteran reporter, David Graham Phillips, who wrote scathing pieces on senators, portraying them as pawns of industrialists and financiers. The pieces became a series titled "The Treason of the Senate," which appeared in several monthly issues of the magazine in 1906. These articles galvanized the public into maintaining pressure on the Senate for reform.


Increasingly, senators were elected based on state referenda, similar to the means developed by Oregon. By 1912, as many as 29 states elected senators either as nominees of their party's primary or in conjunction with a general election. As representatives of a direct election process, the new senators supported measures that argued for federal legislation, but in order to achieve reform, a constitutional amendment was required. In 1911, Senator Joseph Bristow from Kansas offered a resolution, proposing a constitutional amendment. The idea also enjoyed strong support from Senator William Borah of Idaho, himself a product of direct election. Eight Southern senators and all Republican senators from New England, New York, and Pennsylvania opposed Senator Bristow's resolution. The Senate approved the resolution largely because of the senators who had been elected by state-initiated reforms, many of whom were serving their first term, and therefore may have been more willing to support direct election. After the Senate passed the amendment, which represented the culmination of decades of debate about the issue, the measure moved to the House of Representatives 


The House initially fared no better than the Senate in its early discussions of the proposed amendment. Much wrangling characterized the debates, but in the summer of 1912 the House finally passed the amendment and sent it to the states for ratification. The campaign for public support was aided by senators such as Borah and political scientist George H. Haynes, whose scholarly work on the Senate contributed greatly to passage of the amendment.


Connecticut's approval gave the Seventeenth Amendment the required three-fourths majority, and it was added to the Constitution in 1913. The following year marked the first time all senatorial elections were held by popular vote.


The Seventeenth Amendment restates the first paragraph of Article I, section 3 of the Constitution and provides for the election of senators by replacing the phrase "chosen by the Legislature thereof" with "elected by the people thereof." Also, it allows the governor or executive authority of each state, if authorized by that state's legislature, to appoint a senator in the event of an opening, until an election occurs.

The Seventeenth Amendment is one of the "Progressive Amendments"; they were passed during the Progressive Era, with the support of the political group known as the "Progressives". The other Progressive amendments were: the 16th amendment, which created the income tax; the 18th amendment, which started Prohibition of alcoholic beverages; and the 19th amendment, which gave women the right to vote.


In 2004, after announcing his retirement, Senator Zell Miller introduced a constitutional amendment (S.J. Res. 35) that would repeal the Seventeenth Amendment, arguing that it gives too much power to Washington's special interests and was an attack on federalism. Alan Keyes, the veteran of unsuccessful presidential and senatorial campaigns, has also criticized the Seventeenth Amendment. At least two prominent libertarians (authors Harry Browne and Thomas DiLorenzo and libertarian web magazine author Lew Rock well) have come out in favor of repeal, on the grounds that the amendment upsets the balance of power between the federal government and state governments. Constitution.org's own copy of the U.S. Constitution has a note that the Seventeenth Amendment is possibly unconstitutional on the grounds of violating Article V, Clause 3 of the United States Constitution. (NOTE 12)
ARTICLE XVIII (Prohibition on sale of alcohol):


The Eighteenth Amendment of the United States Constitution, along with the Volstead Act (which defined "intoxicating liquors"), established Prohibition in the United States.


The senate passed the amendment on December 18, 1917. The amendment was ratified on January 16, 1919, having been approved by 36 states. It went into effect one year later on January 16, 1920.


When Congress submitted this amendment to the states for ratification, it was the first time that a proposed amendment had a provision that placed a deadline on ratification. The validity of the amendment was challenged on that basis in Dillon v. Gloss. The Supreme Court ruled on the case in 1921, upholding the constitutionality of such deadlines.


The Twenty-First Amendment subsequently repealed the amendment on December 5, 1933, making it the only provision in the Constitution to be explicitly modified. (NOTE 13)

Section 1. After one year from the ratification of this article the manufacture, sale, or transportation of intoxicating liquors within, the importation thereof into, or the exportation thereof from the United States and all territory subject to the jurisdiction thereof for beverage purposes is hereby prohibited. 


Section 2. The Congress and the several States shall well) have come out in favor of repeal, on the grounds that the amendment upsets the balance of power between the federal government and state governments. Constitution.org's own copy of the U.S. Constitution has a note that the Seventeenth Amendment is possibly unconstitutional on the grounds of violating Article V, Clause 3 of the United States Constitution. (NOTE 12)
ARTICLE XVIII (Prohibition on sale of alcohol):


The Eighteenth Amendment of the United States Constitution, along with the Volstead Act (which defined "intoxicating liquors"), established Prohibition in the United States.


The senate passed the amendment on December 18, 1917. The amendment was ratified on January 16, 1919, having been approved by 36 states. It went into effect one year later on January 16, 1920.


When Congress submitted this amendment to the states for ratification, it was the first time that a proposed amendment had a provision that placed a deadline on ratification. The validity of the amendment was challenged on that basis in Dillon v. Gloss. The Supreme Court ruled on the case in 1921, upholding the constitutionality of such deadlines.


The Twenty-First Amendment subsequently repealed the amendment on December 5, 1933, making it the only provision in the Constitution to be explicitly modified. (NOTE 13)

Section 1. After one year from the ratification of this article the manufacture, sale, or transportation of intoxicating liquors within, the importation thereof into, or the exportation thereof from the United States and all territory subject to the jurisdiction thereof for beverage purposes is hereby prohibited. 


Section 2. The Congress and the several States shall have concurrent power to enforce this article by appropriate legislation. 


Section 3. This article shall be inoperative unless it shall have been ratified as an amendment to the Constitution by the legislatures of the several States, as provided in the Constitution, within seven years from the date of the submission hereof to the States by the Congress. 


Under a free society the Constitution was designed not to legislate morals. The right to or not to partake of an alcoholic beverage should not be a concern of the federal government. This is true in a number of issues being faced in the 21st Century. 


Having said this, it must be made clear that when an individual abuses their rights to conduct themselves responsibly and endangers the lives and/or welfare of another, then the States, not the federal government, have not only the responsibility, but a mandate, to take action. There is a fine line between personal rights in a free society that is drawn when the rights of another is either at risk or in jeopardy. This is not just true for those who “drink and drive”, but any other conduct that endangers another person or persons.

ARTICLE XIX (Sex and the right to vote):


The Nineteenth Amendment to the United States Constitution (sometimes called the Susan B. Anthony Amendment) grants voting rights regardless of the voter's sex:


The right of citizens in the United States to vote shall not be denied or abridged by the United States or by any State on account of sex. 


Congress shall have power to enforce this article by appropriate legislation. 

This amendment prohibits both the federal government and the states from using a person's sex as a qualification to vote; it was specifically intended to extend suffrage to women.


The amendment was the culmination of the work of many activists in favor of women's suffrage. One such group called the Silent Sentinels protested in front of the White House for 18 months starting in 1917 to raise awareness of the issue.


On January 9, 1918, President Woodrow Wilson announced his support of the amendment. The next day, the House of Representatives narrowly passed the amendment but the Senate refused to even debate it until October. When the Senate voted on the amendment in October, it failed by two votes.


In response, the National Woman's Party urged citizens to vote against anti-suffrage senators up for election in the fall of 1918. After the 1918 election, most members of Congress were pro-suffrage. On May 21, 1919, the House of Representatives passed the amendment by a vote of 304 to 89, and 2 weeks later on June 4, the Senate finally followed, where the amendment passed 56 to 25.


It was ratified on August 18, 1920, upon its ratification by Tennessee, the thirty-sixth state to do so. Secretary of State Bainbridge Colby certified the ratification on August 26, 1920.


On February 27, 1922, the Supreme Court of the United States rebuffed a challenge to the 19th Amendment.

It is interesting that unlike the other voting rights amendments (the 15th, 23rd and 26th), the Congressional power of enforcement clause was kept in the same section as the granting of the right. The other amendments laid out a separate section for the enforcement clause. This has not, however, had any effect on its interpretation. (NOTE 14)

ARTICLE XX (“Lame duck” session of Congress eliminated):


The Twentieth Amendment of the United States Constitution, also called The Lame Duck Amendment, establishes some details of presidential succession and of the beginning and ending of the terms of elected federal officials.


The purpose of the amendment was to reduce the amount of time between the election of the President and Congress and the beginning of their terms. Under the Constitution as originally adopted, the terms of the President and the Congress began on March 4th; four months after the elections were held. While this lapse was a practical necessity during the 19th century, at which time a newly elected official might need several months to put his affairs in order and then undertake the arduous journey from his home to the national capital, it had the effect of impeding the functioning of government in the modern age. This was seen most notably as the states of the Confederate States of America seceded after the election of Abraham Lincoln but before he could take office in 1861, and while the Great Depression worsened following the election of Franklin D. Roosevelt in 1932, but the nation remained under the lame duck leadership of Herbert Hoover.


In addition, under Article One as originally adopted, Congress was required to convene once each year in December. That resulted in a mandatory "lame-duck" session following each election, at which (typically) little was accomplished.


The amendment was ratified on January 23, 1933 but, because of Section 5, it did not affect the dates for the meeting of Congress or the inauguration of the new President Roosevelt, in 1933. The amendment states:


Section 1: The terms of the President and Vice President shall end at noon on the 20th day of January, and the terms of Senators and Representatives at noon on the 3d day of January, of the years in which such terms would have ended if this article had not been ratified; and the terms of their successors shall then begin.


Section 2. The Congress shall assemble at least once in every year, and such meeting shall begin at noon on the 3rd day of January, unless they shall by law appoint a different day.


Section 3. If, at the time fixed for the beginning of the term of the President, the President elect shall have died, the Vice President elect shall become President. If a President shall not have been chosen before the time fixed for the beginning of his term, or if the President elect shall have failed to qualify, then the Vice President elect shall act as President until a President shall have qualified; and the Congress may by law provide for the case wherein neither a President elect nor a Vice President elect shall have qualified, declaring who shall then act as President, or the manner in which one who is to act shall be selected, and such person shall act accordingly until a President or Vice President shall have qualified. 

Section 4.The Congress may by law provide for the case of the death of any of the persons from whom the House of Representatives may choose a President whenever the right of choice shall have devolved upon them, and for the case of the death of any of the persons from whom the Senate may choose a Vice President whenever the right of choice shall have devolved upon them.


Section 5. Sections 1 and 2 shall take effect on the 15th day of October following the ratification of this article.


Section 6. This article shall be inoperative unless it shall have been ratified as an amendment to the Constitution by the legislatures of three-fourths of the several States within seven years from the date of its submission.


In a bizarre coincidence, only three weeks after this amendment was ratified, President-elect Franklin D. Roosevelt was the target of an unsuccessful assassination attempt by Giuseppe Zangara. If the attack had killed Roosevelt, the provisions of Section 3 of the amendment would have become operative.


The first inauguration to take place under Section 1 of this amendment was that of Roosevelt and Vice President John Nance Garner on January 20, 1937. (NOTE 15)

ARTICLE XXI (Repeal of Article XVIII)


The Twenty First Amendment reads as follows:


Section 1. The eighteenth article of amendment to the Constitution of the United States is hereby repealed.

Section 2. The transportation or importation into any State, Territory, or possession of the United States for delivery or use therein of intoxicating liquors, in violation of the laws thereof, is hereby prohibited.


Section 3. This article shall be inoperative unless it shall have been ratified as an amendment to the Constitution by conventions in the several States, as provided in the Constitution, within seven years from the date of the submission hereof to the States by the Congress.


The Twenty-first was passed by the United States Congress on February 20, 1933 and was fully ratified by December 5, 1933. This Amendment is thus far the only case, besides the initial ratification of the original Constitution, in which state conventions, specially selected for the purpose—not state legislatures - ratified the amendment.

This has been interpreted to give states essentially absolute control over grain alcohol, and many U.S. states remained "dry" (state prohibition of alcohol) long after its ratification. (Mississippi was the last, remaining dry until 1966.) Many states now delegate the authority over alcohol granted to them by this Amendment to their municipalities and/or counties, which has led to many lawsuits over First Amendment rights when local governments have tried to revoke liquor licenses or nude dancing and other similar establishments. (NOTE 16)
ARTICLE XXII (Limit of Presidential terms):


The Twenty-second Amendment of the United States Constitution sets a term limit for the President of the United States, providing that "No person shall be elected to the office of the President more than twice, and no person who has held the office of President, or acted as President, for more than two years of a term to which some other person was elected President shall be elected to the office of the President more than once." Prior to the adoption of the amendment, the constitution set no limit on the number of presidential terms. The United States Congress proposed the amendment on March 21, 1947. The requisite number of states ratified it on February 27, 1951.


Section 1. No person shall be elected to the office of the President more than twice, and no person who has held the office of President, or acted as President, for more than two years of a term to which some other person was elected President shall be elected to the office of the President more than once. But this Article shall not apply to any person holding the office of President when this Article was proposed by the Congress, and shall not prevent any person who may be holding the office of President, or acting as President, during the term within which this Article becomes operative from holding the office of President or acting as President during the remainder of such term.


Section 2. This article shall be inoperative unless it shall have been ratified as an amendment to the Constitution by the legislatures of three-fourths of the several States within seven years from the date of its submission to the States by the Congress.

George Washington, the first President of the United States, is often said to have established the tradition of limiting service as President to two terms only. His Farewell Address, however, suggests that it was because of his age that he did not seek re-election. More accurately, one may suggest that Thomas Jefferson established the convention of a two-term limit; he noted, "if some termination to the services of the chief Magistrate be not fixed by the Constitution, or supplied by practice, his office, nominally four years, will in fact become for life". Jefferson’s immediate successors, James Madison and James Monroe, also adhered to the two-term principle.


Few Presidents attempted to serve for more than two terms. Ulysses S. Grant sought a third term in office after serving from 1869 to 1877, but his party failed to nominate him. Theodore Roosevelt, who served from 1901 to 1909, sought to be elected in 1912 (non-consecutively) for a second time - he had succeeded to the presidency on William McKinley's assassination and already been elected in 1904 to a full term himself - but he lost to Woodrow Wilson. In 1940 Franklin Delano Roosevelt became the first person to be elected President three times, with supporters citing the war in Europe as a reason for breaking with precedent. In the 1944 election, during World War II, he won a fourth term, but died in office the following year.


After Franklin Roosevelt's death, many desired to establish a firm constitutional provision barring presidents from being elected more than twice. The rationale was a concern that without limits, the presidential position could become too similar to that of a benevolent dictator lasting not just four years but a lifetime, that the position could become too powerful and upset the separation of powers, and even so powerful that elections would become dispensable. Hence, the Twenty-second Amendment was adopted.


Under the amendment, no person may be elected president more than twice. Furthermore, no vice president or other person who has succeeded to the presidency, and served as president or acting president for more than two years, may be elected president more than once. Consequently, the amendment, while limiting a person to two elected four-year terms as president, theoretically does allow a person to serve up to ten years in office. If a person serving as vice president succeeds to the presidency, and serves for less than two years of the original president's term, he or she may still be elected twice and thus serve a total of ten full years in office.


Some have questioned the interpretation of the Twenty-second Amendment as it relates to the Twelfth Amendment, ratified in 1804, which provides that anyone constitutionally ineligible to the office of President is ineligible to that of Vice President: "But no person constitutionally ineligible to the office of President shall be eligible to that of Vice-President of the United States."


While it is clear that under the Twelfth Amendment the original constitutional qualifications of age, citizenship, and residency apply to both the President and Vice President, it is unclear if a two-term President could later be elected—or appointed—Vice President. Some argue that the Twenty-second Amendment and Twelfth Amendment bar any two-term President from later serving as Vice President as well as from succeeding to the Presidency from any point in the United States Presidential line of succession. Others contend that the Twelfth Amendment concerns qualification for service, while the Twenty-second Amendment concerns qualifications for election. Considered opinion though, appears to favor the former view of ineligibility.

Since the ratification of the Twenty-Second Amendment, no two-term President has later sought to become Vice President, and thus, the courts have never had an opportunity to decide the question.


Former U.S. president Bill Clinton has recently voiced his opinion in favor of modifications to the 22nd Amendment. [1] According to President Clinton, former presidents who have already served two terms should be allowed to run for the office again, after some interim period has passed. He reasoned the country might wish to trust leadership onto an already tried and proven candidate in times of great need. Sherman Adams quotes Dwight Eisenhower expressing in a press conference his strong opposition to term limits: "The United States ought to be able to choose for its President anybody it wants, regardless of the number of terms he has served" ("First Hand Report", 1961, p. 296). After leaving office, Ronald Reagan also publicly supported repealing the amendment. Clinton, Eisenhower, and Reagan were affected by the 22nd Amendment, as they all served two terms.


Frequent attempts have been made, in recent years one or more per session of Congress, to modify or repeal the 22nd Amendment; none have yet been successful. (NOTE 17)
ARTICLE XXIII (Election rules for the District of Columbia)


Amendment XXIII was the twenty-third Amendment to the United States Constitution, which permits the District of Columbia to choose Electors for President and Vice President. The amendment was proposed by Congress on June 17, 1960, and ratified by the states on March 29, 1961
Section 1: The District constituting the seat of Government of the United States shall appoint in such manner as the Congress may direct: A number of electors of President and Vice President equal to the whole number of Senators and Representatives in Congress to which the District would be entitled if it were a State, but in no event more than the least populous State; they shall be in addition to those appointed by the States, but they shall be considered, for the purposes of the election of President and Vice President, to be electors appointed by a State; and they shall meet in the District and perform such duties as provided by the twelfth article of amendment.


Section 2: The Congress shall have power to enforce this article by appropriate legislation.


The District of Columbia was originally envisioned as a center of government, not of population. Nevertheless, in 1960, the District had a greater population than thirteen of the fifty states. The District, however, did not have the power to select members of the Electoral College in Presidential elections; the problem was addressed by the amendment. The District of Columbia may now choose, in such a manner as Congress directs, as many Electors as could a state of its population, as each state chooses as many Electors as it has Senators and Representatives in Congress. The District, however, may not in any event choose more Electors than the least populous state. Since Wyoming, the least populous state (with a population of under 500,000 according to the 2000 Census, chooses only three Electors, the District of Columbia is currently limited to a maximum of three Electors. While this limit cost the District one electoral vote in Presidential Elections from 1964 through 1980, when the District's population would have otherwise entitled it to four Electors, the population of the District as of the 1980 United States Census and each United States Census since then would have entitled it to ARTICLE XXV (Rules of Presidential succession):


The Twenty-fifth Amendment of the United States Constitution clarifies an ambiguous provision of the Constitution regarding succession to the Presidency, and establishes procedures both for filling a vacancy in the office of the Vice President as well as responding to Presidential disabilities.


The amendment was proposed in Congress on January 6, 1965 (Senate version, drafted by Sen. Birch Bayh) and July 6, 1965 (House version, proposed by Rep. Emanuel Celler).

Hearings were held through February 19, when the Senate passed the amendment (then known as "Senate Joint Resolution 1") by a unanimous, 72-0 vote. The House passed a modified form of the amendment on April 13 by a 368-29 margin, and after a conference committee ironed out differences between the versions, on July 6, 1965 the final version of the amendment was passed by the Senate and presented to the states for ratification.


Just six days after its submission, Wisconsin (by an 84-11 margin in the House and 28-0 in the state Senate) and Nebraska were the first states to ratify the amendment. On February 10, 1967, Minnesota and Nevada were the 37th and 38th states to ratify, and in a ceremony in the East Room of the White House, General Services Administrator Lawson Knott certified that the amendment was part of the United States Constitution on February 23, 1967. (NOTE 20) 

Section 1: In case of the removal of the President from office or of his death or resignation, the Vice President shall become President.

Section 2: Whenever there is a vacancy in the office of the Vice President, the President shall nominate a Vice President who shall take office upon confirmation by a majority vote of both Houses of Congress.

Section 3: Whenever the President transmits to the President pro tempore of the Senate and the Speaker of the House of Representatives his written declaration that he is unable to discharge the powers and duties of his office, and until he transmits to them a written declaration to the contrary, such powers and duties shall be discharged by the Vice President as Acting President.


Section 4: Whenever the Vice President and a majority of either the principal officers of the executive departments or of such other body as Congress may by law provide, transmit to the President pro tempore of the Senate and the Speaker of the House of Representatives their written declaration that the President is unable to discharge the powers and duties of his office, the Vice President shall immediately assume the powers and duties of the office as Acting President.


Thereafter, when the President transmits to the President pro tempore of the Senate and the Speaker of the House of Representatives his written declaration that no inability exists, he shall resume the powers and duties of his office unless the Vice President and a majority of either the principal officers of the executive department or of such other body as Congress may by law provide, transmit within four days to the President pro tempore of the Senate and the Speaker of the House of Representatives their written declaration that the President is unable to discharge the powers and duties of his office. Thereupon Congress shall decide the issue, assembling within forty-eight hours for that purpose if not in session. If the Congress, within twenty-one days after receipt of the latter written declaration, or, if Congress is not in session, within twenty-one days after Congress is required to assemble, determines by two-thirds vote of both Houses that the President is unable to discharge the powers and duties of his office, the Vice President shall continue to discharge the same as Acting President; otherwise, the President shall resume the powers and duties of his office.


As originally ratified, the United States Constitution stated that in the event the office of President became vacant, "the Powers and Duties of the office shall devolve upon the Vice President."


This language was somewhat ambiguous in the eyes of some: was the Vice President merely acting as President, or did he actually succeed to the office? While precedent answered this question when John Tyler succeeded to the office upon William Henry Harrison's death in 1841, there still remained doubts. Section 1 of the 25th amendment clarified the position: the Vice President becomes President if the presidency is vacated.


The Constitution did not provide for Vice Presidential vacancies until the 25th amendment was ratified — an omission that had been debated for over a century; the Vice Presidency was vacant due to death or resignation several times, often for years. Under the 25th amendment, whenever there is a vacancy in the office of Vice President of the United States, the President nominates a successor, who is confirmed by the majority vote of both houses of Congress.

The 25th amendment is supplemented by the Presidential Succession Act of 1947, which establishes a line of succession to the powers and duties of the Presidency. Should neither the President nor Vice President be able to serve, the line of succession details what government official shall then act as President.


The Twenty-fifth Amendment resolved the question of how a Presidential inability was to be ascertained. James Garfield was incapacitated for eighty days before dying from an assassin's bullet; a stroke rendered Woodrow Wilson an invalid for the last eighteen months of his term; and Dwight D. Eisenhower suffered a heart attack in 1955 and a stroke in 1957, although in each case he was able to return to duty quickly.

The Twenty-Fifth Amendment addressed the issue by providing that the President may, by transmitting to the President pro tempore of the Senate and the Speaker of the House of Representatives a written declaration to the same effect, declare himself unable to discharge the powers and duties of his office. Until the President sends another written declaration to the aforementioned officers declaring him able to resume office, the Vice President serves as Acting President.


It is also possible for the Vice President, together with a majority of the heads of the executive departments (that is to say, members of Cabinet) or of such other body as Congress by law provides, to declare the President disabled. The provisions of section four have never been invoked.


The President may resume his duties by a written declaration sent to the President pro tempore and the Speaker. If the Vice President and Cabinet, however, are still unsatisfied with the President's condition, they may within four days of the President's declaration submit another declaration that the President is incapacitated. Congress must immediately decide the issue; a two-thirds vote in each House is required to permit the Vice President to assume the Acting Presidency. (NOTE 20) 

(For some interesting applications of this amendment go to the web site listed in NOTES for this chapter, and click on Amendment XXV)

ARTICLE XXVI (Age and the right to vote):


The Twenty-sixth Amendment of the United States Constitution states: 


Section 1.The right of citizens of the United States, who are eighteen years of age or older, to vote shall not be denied or abridged by the United States or by any State on account of age.

Section 2.The Congress shall have power to enforce this article by appropriate legislation.


This amendment prohibits both the federal government and the state governments from using an age greater than 18 as a qualification for voting.


West Virginia United States House of Representatives Jennings Randolph first introduced the amendment to Congress in 1941. Randolph argued that people who were old enough to fight and die for the country during wars should also have the right to vote. Randolph left the House in 1947, but became a senator in 1959 and began to introduce the amendment at every session.


Dwight D. Eisenhower and Lyndon Johnson endorsed suffrage to those 18 or older. A law was passed in 1970, which was similar to the amendment, but the government of Oregon challenged it in court (Oregon v. Mitchell), and the Supreme Court overturned the parts of the law, which required states to register 18-year-olds for state elections. By this time, five states had already granted citizens under the age of 21 the right to vote (Georgia and Kentucky observed 18 as the minimum voting age, Alaska 19, and Hawaii and New Hampshire 20), but many citizens wanted all states to do so.


Congress and the state legislatures felt increasing pressure to pass the Constitutional amendment because of the Vietnam War, in which many young men who were ineligible to vote were conscripted to fight, and died. The idea was that if an individual is old enough to die fighting for his country, why should he not have the right to vote? With this in his mind, President Lyndon Johnson had asked Congress to propose an amendment lowering the voting age to 18 in the summer of 1968. The amendment passed through Congress when it was reintroduced by Randolph in 1971, and within months passed three-fourths of the state legislatures, more quickly than any other amendment. President Richard Nixon formally certified the 26th Amendment on July 1, 1971.


A semi-intended consequence of the 26th Amendment was that after its passage, one state after another then lowered the minimum age for exercising most other adult rights, such as marrying and signing contracts without parental consent, to 18 as well (Mississippi being the last); by the end of the 1980s all fifty states had done so.


However, because the amendment applies only to voting, many states have higher age limits for other rights; Utah's minimum age for tobacco use is 19, Nevada and other states have a limit of 21 years for gambling, and though many states had lowered their drinking ages in the 1970s, the National Minimum Drinking Age Act of 1984 obliged states to set a limit of 21 years for the purchase of alcohol under threat of losing 10% of federal highway construction monies. (NOTE 21)

ARTICLE XXVII (Pay raises and Congress):

The Twenty-seventh Amendment to the United States Constitution reads:


No law, varying the compensation for the services of the Senators and Representatives, shall take effect, until an election of Representatives shall have intervened.


This amendment to the United States Constitution provides that any change in the salary of members of Congress may only take effect after the next general election. Sometimes referred to as the "Congressional Compensation Amendment of 1789," as the "Congressional Pay Amendment," and as the "Madison Amendment," it was intended to serve as a restraint on the power of Congress to set its own salary—an obvious conflict of interest. Since its 1992 adoption, however, this amendment has not hindered members of Congress from receiving nearly annual pay raises, characterized as "cost of living adjustments" (COLAs) rather than as pay raises in the traditional sense of the term. The Federal courts have ruled in cases brought under the amendment that a COLA is not the same thing as a pay raise. Hence, members of Congress have been able to enjoy increases in compensation without triggering the restrictions, which this amendment seeks to impose. It should be pointed out that it is Congress, which determines whether Federal judges will receive an increase in their salaries, the only restriction being that Congress is forbidden to ever reduce judicial compensation. Additionally, retirement benefits of Federal judges are linked with those of members of Congress.


This amendment was actually suggested by a number of states. During the 1788 North Carolina convention assembled to consider the original Constitution itself, the following amendment, among others, was requested of Congress:

The laws ascertaining the compensation of senators and representatives, for their services, shall be postponed in their operation until after the election of representatives immediately succeeding the passing thereof; that excepted which shall first be passed on the subject.

Virginia, in its 1788 ratification convention, recommended the exact same language that North Carolina had suggested.


And, New York, in its 1788 ratification convention, urged Congress to consider the following verbiage:

That the Compensation for the Senators and Representatives be ascertained by standing law and that no alteration of the existing rate of Compensation shall operate for the Benefit of the Representatives, until after a subsequent Election shall have been had. Curiously, in 1816—more than a quarter century after Congress had officially submitted the amendment (and eleven others) to the state legislatures for consideration—the Massachusetts General Court expressed its desire for an amendment to the Constitution worded almost exactly as it was offered by Congress in 1789. Reportedly, the Massachusetts House of Representatives on a vote of 138 to 29 approved the legislation embodying the recommendation. Sometime in either December of 1816 or in early 1817, the Kentucky General Assembly did the same thing and in either 1817 or during January of 1818, Tennessee's lawmakers followed suit. (NOTE 21)

NOTES:


1: WIKIPEDIA, The Free Encyclopedia, www.wikiperia.org


2:IBID


3:IBID


4:IBID


5:IBID


6:IBID


7:IBID


8:IBID


9:IBID


10:IBID


11:IBID


12:IBID


13:IBID


14:IBID


15:IBID


16:IBID


17:IBID


18:IBID


19:IBID


20:IBID


21:IBID

